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MONDAY,  AUGUST  2,  1993 

House  of  Representatives, 
Subcommittee  on  Development  of  Rural 
Enterprises,  Exports,  and  the  Environment, 

Committee  on  Small  Business, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2226,  Rayburn  House  Office  Building,  Hon.  Bill  Sarpalius  (chair- 
man of  the  subcommittee)  presiding. 

Chairman  Sarpalius.  The  Small  Business  Subcommittee  on  the 
Development  of  Rural  Enterprise  Exports  and  Environment  will 
come  to  order. 

I  want  to  welcome  everybody  to  our  hearing  today.  Today's  meet- 
ing represents  the  second  hearing  by  this  subcommittee  on  the 
impact  of  the  Superfund  Program  on  America's  small  businesses. 
These  hearings  are  an  attempt  to  find  the  critical  balance  between 
cleaning  our  environment  and  permitting  economic  growth  to  con- 
tinue. 

How  much  will  the  Superfund  cleanup  cost  this  country?  You 
hear  a  lot  of  debate  now  in  Congress  over  the  floods  that  are  occur- 
ring in  the  Midwest.  Congress  is  looking  at  appropriating  some- 
where up  to  $5  billion.  The  amount  we  will  be  spending  on  Super- 
fund  would  be  equivalent  to  200  floods. 

We  are  also  debating  reducing  our  debt  by  $500  billion.  For  the 
cost  of  the  Superfund  Program,  you  could  do  that  twice.  The  costs 
that  we  are  talking  about  for  the  Superfund  Program  to  businesses 
and  to  the  taxpayers  is  over  $1  trillion. 

What  is  $1  trillion?  Unfortunately,  in  Congress,  many  times  that 
dollar  just  flies  over  the  heads  of  many  of  my  colleagues.  For  $1 
trillion,  you  could  provide  a  40-hour  week,  minimum-wage  pay- 
check for  every  person  in  the  world.  With  $1  trillion,  you  could  pro- 
vide tuition  at  Harvard  University  for  every  person  in  the  United 
States  under  the  age  of  18;  you  could  build  a  swimming  pool,  a  con- 
crete swimming  pool,  in  the  backyard  of  every  home  in  the  United 
States;  you  could  buy  78.5  million  Honda  automobiles;  or  you  could 
build  10,471,000  houses  for  $95,000  each.  So,  we  are  talking  about  a 
substantial  amount  of  money  that  is  involved  in  the  Superfund 
cleanup. 

I  strongly  believe  that  this  Government  can  devise  a  scientifical- 
ly sound  policy  that  cleans  our  environment  without  breaking  the 
back  of  American  business.  This  hearing  will  focus  on  small  busi- 
ness settlements  under  the  Superfund  Program.  We  need  to  pro- 
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vide  relief  to  small  businesses  that  are  minor  contributors  at  a  haz- 
ardous waste  site. 

Already,  $17  billion  has  been  spent  on  the  cleanup  of  this  Na- 
tion's most  hazardous  waste  sites.  Of  that,  roughly  75  percent  has 
gone  to  legal  fees  and  related  costs.  While  being  small  should  not 
be  a  license  to  pollute,  it  is  clear  that  small  businesses  suffer  the 
most  under  Superfund's  liability  provisions. 

Small  businesses  simply  do  not  have  the  resources  to  fight  Super- 
fund  liability  accusations  in  the  courts.  What  we  have  created  is  a 
lawyer's  dream  and  a  businessman's  nightmare. 

In  the  debate  over  Superfund  reauthorization,  this  subcommittee 
will  play  a  critical  role  in  gathering  suggestions  from  the  small 
business  community  on  ways  of  improving  the  Superfund  Program. 

The  Superfund  Program  has  focused  too  much  energy  on  punish- 
ing polluters  rather  than  actually  cleaning  the  environment.  Fewer 
than  200  of  the  1,300  sites  on  the  Nation's  priority  list  have  been 
cleaned. 

Let's  focus  on  progress.  There  are  two  areas  that  I  think  every- 
one wants  to  see  improved:  The  economy  and  the  environment. 

The  Superfund  Program  is  making  this  a  trade-off;  either  you 
can  have  a  clean  environment  or  you  can  have  a  good  economy. 
This  subcommittee  wants  both,  and  I  think  that  is  a  reasonable 
goal. 

In  the  testimony  today,  we  will  learn  more  about  the  problems  of 
Superfund.  This  subcommittee  is  here  to  listen  to  suggestions  for 
the  improvement  of  the  Superfund  Program. 

We  are  very,  very  pleased  with  the  panel  that  we  have  today 
before  us.  The  testimony  that  you  will  hear  today,  I  think  you  will 
find  very  impressive. 

Testifying  first  will  be  Mr.  William  Sonntag,  director  of  Govern- 
mental Relations  with  the  Adhesives  Manufacturers  Association. 
We  will  also  be  hearing  from  Mr.  Benjamin  Cooper,  senior  vice 
president  of  Governmental  Affairs  for  the  Printing  Industries  of 
America.  In  addition,  we  will  hear  testimony  from  Steve  Jackson, 
president  of  West  End  Iron  Metal  Co.,  and  Mr.  Harvey  Ferer, 
chairman  of  Aaron  Ferer  &  Sons  Co. 

Let's  begin  with  Mr.  Sonntag. 

TESTIMONY  OF  WILLIAM  SONNTAG,  DIRECTOR,  GOVERNMENT 
RELATIONS,  ADHESIVES  MANUFACTURERS  ASSOCIATION 

Mr.  Sonntag.  Good  morning. 

I  am  Bill  Sonntag,  the  director  of  Government  Relations  for  the 
Adhesives  Manufacturers  Association  in  Washington.  On  behalf  of 
the  membership  of  AMA,  I  would  like  to  thank  you  for  the  oppor- 
tunity to  share  the  concerns  and  views  of  this  vital,  yet  somewhat 
unappreciated,  industry. 

As  you  have  mentioned,  I  have  submitted  written  testimony  and 
ask  that  it  and  made  part  of  the  record. 

Chairman  Sarpalius.  Without  objection. 

Mr.  Sonntag.  AMA  represents  approximately  30  active  adhesive 
manufacturing  firms  with  numerous  regional  facilities  across  the 
United  States.  The  association's  membership  includes  regional  fa- 


cilities  supplying  local  and  regional  packaging  operations,  adhe- 
sives  for  food,  and  general  packaging  applications. 

The  association's  members  produce  a  variety  of  adhesive  formu- 
lations, many  of  which  are  water-based,  nontoxic  materials  not 
classified  as  hazardous  under  RCRA,  in  any  sense.  The  testimony  I 
have  submitted  outlines  some  of  the  specific  experiences,  and  of 
particular  note  for  this  industry  are  the  problems  that  the  mem- 
bers have  had  despite  the  relatively  benign  nature  of  their  prod- 
ucts. 

AMA  members  have  become  potentially  responsible  parties  at 
Superfund  sites  because  they  have  basically  had  containers  found 
at  dump  sites  that  carry  the  remnants  of  labels  or  company  logos. 
There  may  be  no  records,  there  may  be  no  indication  at  the  site  of 
the  contents  of  these  containers,  but  because  they  find  the  compa- 
ny logo,  they  are  assumed  to  have  contributed  and  are  assumed  to 
also  have  liability. 

I  have  put  one  example  in,  and  I  would  like  to  reiterate  it  here. 
The  costs  of  one  such  incident — this  has  to  do  with  two  pint  jars  of 
"lab  pack"  material,  glue,  that  were  identified  by  company  logo  at 
an  NPL  site. 

In  this  case,  the  material  was  identified  as  a  non-RCRA  material. 
It  did  have  a  small  amount  of  hazardous  constituents.  The  eventual 
de  minimis  settlement  for  this  site  came  to  $22,000  paid  in  the 
agreement,  and  the  legal  costs  amounted  to  $80,000  or  $90,000 
more.  So,  that  is  one  company  over  two  pint  jars,  well  over 
$100,000  in  costs. 

The  adhesive  industry  members  that  I  spoke  with  in  preparation 
for  this  testimony  mentioned  several  other  issues  that  they  suggest- 
ed should  be  addressed.  Several  members  have  noted  this;  they 
have  been  on  the  receiving  end  of  something  known  as  Section  106 
Abatement  Orders.  These  amount  to  demands  for  payment  without 
any  real  initial  appeal  rights. 

Not  only  are  they  costly  and  virtually  uncontestable,  but,  in 
many  cases,  there  is  public  disclosure  involved  that  often  results  in 
significant  stigma  for  a  company  that  otherwise  has  an  unblem- 
ished environmental  record.  In  one  case  cited,  the  company  had 
records  to  prove  that  the  material  shipped  to  the  NPL  site  had  no 
CERCLA  or  RCRA  hazardous  materials  in  them. 

Despite  this,  and  despite  their  claim  made  in  1991  for  reimburse- 
ment, they  have  still  not  gotten  a  response  on  this  issue.  They  can 
prove  that  nothing  went  there  that  was  part  of  a  CERCLA  or 
RCRA  issue,  and  they  still  have  not  been  reimbursed. 

Regarding  small  business  and  de  minimis  settlement  procedures, 
members  of  AMA  identified  several  issues.  They  are  concerned 
about  the  "reopeners"  after  de  minimis  settlements.  They  suggest 
those  should  be  limited  to  situations  where  substantial  discrepan- 
cies or  new  information  on  contribution  is  found. 

Premiums  in  de  minimis  should  be  reasonable  and  in  proportion 
to  contribution,  and  PRP's  with  de  minimis  settlements  should  not 
be  subject  to  suits  by  others  who  cannot  or  will  not  settle  early. 

Finally,  and  perhaps  most  importantly,  we  feel  that  EPA,  the  re- 
gions especially,  should  attempt  to  use  the  tools  that  they  have 
been  provided  for  early  settlements.  It  is  fairly  well  known  that  in 
many  of  the  areas  of  the  country  it  is  extremely  difficult  to  get  a 


de  minimis  settlement  executed  and  takes  a  considerable  amount 
of  time,  which  translates  to  costs  to  my  members  and  others. 

AMA  advocates  a  thoughtful  reform  of  Superfund  during  this 
Congress,  if  at  all  possible.  The  association  is  encouraged  by  EPA'S 
recent  commitment  to  address  the  issues  through  administrative 
means.  However,  we  feel  that  Superfund,  and  the  liability  struc- 
ture especially,  is  fundamentally  flawed. 

Superfund  provisions  have  proven  to  be  a  boon  to  attorneys  and 
consultants,  but  have  resulted  in  very  little  environmental  cleanup. 
AMA  joins  other  industrial  and  economic  sectors  in  opposing  sec- 
tions or  carve-outs  for  specific  types  of  PRP's.  They  are  not  fair, 
nor  will  exempting  PRP's  speed  up  cleanups. 

The  Congress  should  reject  arguments  of  those  who  defend  the 
status  quo  in  Superfund  under  the  guise  of  exacting  a  toll  from 
contributors  to  Superfund  sites.  We  now  have  a  system  that  as- 
cribes blame,  and  we  now  have  a  system  that  stigmatizes  industrial 
operations.  It  does  those  things  extremely  well,  but  it  is  not  clean- 
ing up  dump  sites,  and  that  is  a  serious  concern. 

I  urge  you,  Mr.  Chairman,  if  we  can  provide  additional  informa- 
tion to  your  subcommittee,  or  other  additional  deliberations  in  Con- 
gress, we  certainly  will. 

Thank  you  very  much  for  the  opportunity  to  speak  this  morning. 

[Mr.  Sonntag's  statement  may  be  found  in  the  appendix.] 

Chairman  Sarpalius.  Thank  you. 

Mr.  Cooper. 

TESTIMONY  OF  BENJAMIN  Y.  COOPER,  SENIOR  VICE  PRESIDENT, 
PRINTING  INDUSTRIES  OF  AMERICA,  AND  CHAIRMAN,  ENVI- 
RONMENT COMMITTEE.  SMALL  BUSINESS  LEGISLATIVE  COUN- 
CIL 

Mr.  Cooper.  Thank  you,  Mr.  Chairman. 

I  am  Ben  Cooper,  senior  vice  president  for  the  Printing  Indus- 
tries of  America,  and  I  also  serve  as  chairman  of  the  Environment 
Committee  for  the  Small  Business  Legislative  Council,  a  perma- 
nent coalition  of  approximately  100  business  trade  associations. 

Simply  stated,  Superfund  is  a  disaster  for  small  business.  The  li- 
ability program  under  Superfund  encourages  litigation,  discourages 
cleanup,  and  causes  small  companies  to  lose  faith  in  their  legal 
system. 

Had  I  not  received  a  phone  call  from  one  of  our  members  from 
Pennsylvania  last  week,  I  would  have  said  the  same  thing,  but  the 
experience  this  printer  shared  with  me  should  provide  all  the  in- 
centive Congress  needs  to  correct  this  program  as  soon  as  possible. 

During  the  1950's,  the  company  in  question  had  its  waste  picked 
up  by  the  local  municipality.  The  municipality  carried  the  waste  to 
a  number  of  different  sites  in  and  outside  his  county.  The  sites 
were  private. 

In  1989,  the  owner  received  the  first  indication  that  he  was  part 
of  a  Superfund  site.  His  reaction  was  to  retain  a  law  firm  to  repre- 
sent him  in  the  initial  discussions.  The  company  was  identified  by 
EPA  as  a  de  minimis  contributor. 


His  anticipated  settlement  cost  was  projected  to  be  less  than 
$5,000.  Unfortunately,  although  EPA  can  identify  a  company  as 
minimal  contributor,  it  cannot  control  third-party  legal  action. 

This  company  has  been  sued,  along  with  a  number  of  other  small 
firms,  by  the  potentially  responsible  parties  at  the  site.  These 
PRP's  have  decided  that  this  de  minimis  contributor's  share  of 
cleanup  is  not  under  $5,000,  as  determined  by  EPA,  but  $250,000. 

The  net  effect  of  these  combined  actions  is  that  this  small  compa- 
ny has  expended  $97,000  in  legal  fees  to  date  to  defend  itself 
against  an  action  he  did  not  and  could  not  control  in  the  first 
place. 

Unfortunately,  it  gets  worse.  This  site  is  only  one  of  several  to 
which  the  municipality  delivered  wastes.  At  least  one  of  the  addi- 
tional sites  has  already  been  identified  as  a  Superfund  site. 

In  simple  language,  this  small  printer  is  facing  an  uncertain  fi- 
nancial future.  He  has  paid  nearly  $100,000  to  defend  himself 
against  an  expense  estimated  by  EPA  to  be  less  than  $5,000,  be- 
cause the  Federal  Government  decided  the  only  way  to  make  pol- 
luters pay  is  to  create  a  liability  system  to  "punish  the  polluter." 

None  of  this  money  contributes  in  any  fashion  toward  the  clean- 
up of  the  site.  The  theory  is  that  these  polluters  would  be  forced  by 
the  liability  system  to  negotiate  among  themselves. 

As  is  the  case  so  often,  the  loser  in  this  deal  is  not  the  "polluter," 
but  some  small  business  person  who  did  what  he  or  she  was  told  to 
do,  only  to  have  the  rules  changed  after  the  fact. 

Congress  has  an  opportunity  to  correct  this  situation.  If  it  is  not 
corrected,  more  and  more  companies  will  have  the  experience  of 
this  printer  in  Pennsylvania. 

I  want  to  thank  you  again  for  this  opportunity  to  testify.  We  in 
the  small  business  communities  are  not  experts  on  the  technicali- 
ties of  Superfund.  However,  we  do  have  a  keen  sense  of  right  and 
wrong.  Mr.  Chairman,  the  current  Superfund  law  is  wrong. 

[Mr.  Cooper's  statement  may  be  found  in  the  appendix.] 

Chairman  Sarpalius.  Thank  you. 

Mr.  Jackson. 

TESTIMONY  OF  STEVE  JACKSON,  PRESIDENT,  WEST  END  IRON 

METAL  CO. 

Mr.  Jackson.  Mr.  Chairman,  thank  you  for  asking  me  to  testify 
about  West  End  Iron  and  Metal's  concerns  with  the  Superfund. 

I  especially  welcome  your  interest  in  this  issue  because  I  am  a 
small  businessman,  and  I  often  feel  that  lobbyists  in  Washington 
for  the  environmentalists  and  business  think  Superfund  affects 
only  Fortune  500  or  major  insurance  companies.  In  fact,  it  is  small 
companies  like  mine  which  dominate  PRP  and  third-party  lawsuits 
and  who  are  the  real  victims  of  the  Superfund  misguided  liability 
system.  For  this  reason,  Superfund  reform  should  be  driven  much 
more  by  what  can  be  done  to  help  small  business  as  opposed  to 
what  can  be  done  to  help  Dupont  and  GE. 

West  End  Iron  and  Metal  is  a  scrap  processor  which  has  been  in 
business  for  more  than  75  years.  My  partner  and  I  bought  the  com- 
pany from  the  previous  owner  in  1983.  We  ship  approximately 
30,000  tons  of  metallics  a  year  to  be  recycled. 


West  End  is  are  a  union  shop,  employing  20  people  for  whom  we 
provide  wages,  health  insurance,  and  a  pension  plan.  I  am  proud  of 
West  End's  reputation  as  a  responsible,  active,  and  good  citizen  in 
our  community. 

Our  involvement  in  Superfund  began  in  1986,  when  I  received  a 
3-pound  package  from  EPA  identifying  West  End  Iron  as  a  PRP  at 
the  Arrowhead  refinery  Superfund  site  in  nearby  Hermantown.  I 
told  EPA  I  could  not  be  a  contributor  to  the  pollution  at  the  Ar- 
rowhead site  because  it  closed  several  years  before  I  bought  West 
End. 

EPA  responded  it  was  suing  the  company,  and  the  fact  that  I  did 
not  have  anything  to  do  with  the  pollution  was  irrelevant,  nor  did 
it  matter  that  I  had  not  broken  any  laws,  nor  that  the  Arrowhead 
refinery  was  operated  within  the  laws  and  standards  of  the  time, 
nor  even  that  the  Minnesota  Pollution  Control  Agency  had  adver- 
tised in  print  and  on  the  radio  asking  people  to  use  Arrowhead  re- 
finery to  recycle  used  oil. 

Because  of  Superfund's  retroactive,  strict,  joint  and  several  liabil- 
ity system,  though  it  is  completely  unreasonable  and  unfair,  I  was 
named  a  party  to  the  suit,  one  of  over  300  third-party  defendants. 
Things  became  more  difficult  to  believe  when  I  learned  that  the 
evidence  by  which  EPA  was  suing  me  was  subject  to  interpretation 
and  not  hard  evidence  that  West  End  Iron  and  Metal  had  actually 
contributed  to  the  pollution  at  the  Arrowhead  site.  Still,  since  I 
was  unable  to  prove  that  we  had  not  polluted,  I  became  one  of 
those  evil  corporate  polluters  that  Superfund  defenders  love  to  por- 
tray. 

It  has  been  7  years  since  the  initial  notification.  The  suit  drags 
on.  West  End  has  spent  more  than  $50,000  in  this  action  so  far. 

It  is  not  exaggeration  to  say  that  this  Arrowhead  refinery  site 
threatens  the  continued  existence  of  my  company  and  our  20  em- 
ployees. Since  being  named  a  PRP  at  the  Arrowhead  site.  West 
End  has  received  notification  of  involvement  in  three  additional 
sites  at  Omaha,  Nebraska,  Savannah,  Illinois,  and  Andover,  Minne- 
sota. All  these  sites  were  closed  many  years  previous  to  my  pur- 
chase of  West  End. 

Small  companies  like  West  End  Iron  and  Metal  are  at  a  distinct 
disadvantage  when  they  encounter  EPA  and  larger  companies  and 
armies  of  lawyers  during  the  Superfund  process.  When  we  get  in- 
volved in  a  Superfund  site,  it  severely  disrupts  and  endangers  our 
business. 

Rather  than  keeping  up  with  the  latest  recycling  techniques  or 
developing  strategies  to  attract  business,  I  have  to  shuffle  through 
years  of  old  records.  In  addition,  I  have  to  hire  attorneys  to  negoti- 
ate with  the  EPA  and  attorneys  for  other  PRP's. 

I  estimate  West  End  Superfund  legal  bills  to  be  about  $80,000  so 
far,  just  in  the  last  5  years.  That  is  a  huge  sum  to  someone  like  me 
who  worries  about  meeting  payroll  and  servicing  equipment. 

Superfund  not  only  affects  our  business  operation,  it  affects  our 
survival.  West  End's  plant  and  equipment  desperately  need  repair 
and  upgrading  so  we  can  remain  competitive  in  our  business.  With- 
out cash-flow  to  finance  these  improvements,  I  attempted  to  secure 
financing  from  a  local  bank.  I  own  10  acres  of  properties  valued  at 


$400,000  free  and  clear  and  want  to  take  out  a  mortgage  to  pay  for 
the  equipment. 

I  spoke  with  four  banks,  all  of  which  refused  to  even  consider  the 
land  for  fear  they  would  be  held  accountable  for  any  of  the  compa- 
ny's contingent  liability. 

Because  Superfund  cleanups  take  years,  the  ultimate  liability  of 
a  PRP  remains  unknown  for  many  years.  Banks,  therefore,  refuse 
to  lend  money  to  parties  who  have  any  potential  environmental  li- 
abilities because  they  cannot  quantify  the  risk  they  would  be  as- 
suming. 

The  fact  that  no  one  at  EPA  or  MPCA  can  tell  me  how  long  the 
company  will  be  liable  means  that  I  will  probably  not  be  able  to 
secure  a  loan  for  these  much  needed  improvements  and  my  busi- 
ness is  bound  to  suffer  or  may  go  under.  West  End's  credit  is  effec- 
tively limited  indefinitely. 

If  you  multiply  West  End's  problem  by  20,000-plus  PRP's,  many 
of  them  small  businesses,  you  have  the  makings  of  a  major  econom- 
ic disaster  for  America.  For  those  who  understand  that  small  busi- 
ness is  an  engine  for  job  growth,  this  often  unseen  impact  of  Super- 
fund  should  be  alarming. 

If  retroactive  liability  is  not  eliminated,  the  historic  contribution 
of  small  business  to  new  job  creation  is  endangered.  I  don't  think 
de  minimis  tinkering  will  solve  the  problem. 

EPA  and  defenders  of  the  current  liability  system  increasingly 
tell  Congress  the  law  contains  tools  to  get  small  business  out  of  Su- 
perfund quickly  and  painlessly.  It  is  obvious  that  those  who  make 
such  representations  have  never  been  PRP's  at  a  Superfund  site. 

Many  Superfund  sites  have  been  closed  for  years.  Records  are 
frequently  incomplete  or  nonexistent.  It  is  impossible  for  the  EPA 
or  anyone  else  to  fairly  determine  the  contribution  of  each  party  to 
the  site,  so  de  minimis  settlements  can  take  years. 

In  my  experience,  de  minimis  settlements  have  not  worked.  I 
don't  believe  they  can  work  for  small  companies.  Neither  EPA  nor 
big  PRP's  want  to  settle  with  small  PRP's  until  they  have  proof  of 
who  is  big  and  who  is  small  and  they  know  what  the  overall  clean- 
up costs  will  be. 

At  Arrowhead,  they  have  been  working  on  that  for  10  years  now. 
The  fact  is  it  takes  many  years  to  dig  through  old  and  incomplete 
waste  records,  select  a  remedy,  and  get  a  good  idea  of  the  final 
price  tag. 

In  the  best  case,  de  minimis  settlements  can't  and  don't  occur 
until  many  years  into  the  process.  Meanwhile,  the  small  business 
must  suffer  through  all  the  problems  I  described  regarding  their 
operation  and  growth. 

If  Congress  and  the  administration  think  de  minimis  settlements 
are  the  answer,  I  think  they  are  asking  the  wrong  question.  The 
solution  to  small  and  large  business  problems  with  Superfund  does 
not  lie  in  marginal  reforms  that  preserve  the  core  of  the  liability 
system. 

In  this  regard,  I  was  disappointed  to  read  that  Administrator 
Browner  recently  testified  that  she  is  committed  to  maintaining 
the  retroactive  site-specific  liability  system.  Any  reform  which 
keeps  this  current  system,  will  not  help  small  business,  no  matter 
how  it  is  dressed  up. 


8 

As  long  as  EPA  is  forced  to  pursue  large  PRP's  to  finance  clean- 
ups, these  large  PRP's  will  balk  at  paying  a  disproportionate  share 
of  the  cleanup  costs.  It  will  sue  small  businesses,  with  the  conse- 
quences I  have  described. 

This  is  the  natural  and  inevitable  outcome  of  Superfund's  liabil- 
ity financing  system.  Therefore,  nothing  short  of  fundamental 
reform  of  the  entire  Superfund  Program  and  the  financing  system 
will  alleviate  the  plight  of  small  business. 

If  Congress  is  serious  about  helping  small  business,  I  think  it 
should  eliminate  liability  for  lawful  waste  disposal  before  1987  and 
create  a  trust  fund  to  pay  for  cleanup  of  waste  disposed  before  that 
time.  Any  number  of  taxes  could  be  used  to  finance  such  a  fund. 

The  fact  is  every  aspect  of  the  economy  benefited  from  the  prod- 
ucts of  industrialization  made  possible  by  the  legally  disposed 
waste  which  must  now  be  cleaned  up,  so  we  should  all  pay. 

Speaking  for  West  End,  I  would  be  willing  to  pay  some  reasona- 
ble amount  into  such  a  fund,  and  I  believe  most  small  businesses 
would  willingly  do  so  as  well,  if  the  tradeoff  was  more  certainty, 
renewed  access  to  growth  capital,  relief  from  painful  legal  fees,  and 
the  freedom  once  again  to  focus  on  running  and  growing  our  busi- 
ness, not  on  pointless  Superfund  liability  fishing  expeditions. 

By  replacing  retroactive  liability  with  a  trust  fund,  or  some  type 
of  fund,  we  can  relieve  some  burden  on  small  business,  while,  at 
the  same  time,  accelerating  cleanups  and  eliminating  wasteful 
spending  on  lawyers.  This  strikes  me  as  a  win-win  situation. 

Thank  you. 

[Mr.  Jackson's  statement,  with  attachment,  may  be  found  in  the 
appendix.] 

Chairman  Sarpalius.  Thank  you. 

Mr.  Ferer. 

TESTIMONY  OF  HARVEY  D.  FERER,  CHAIRMAN,  AARON  FERER  & 

SONS  CO. 

Mr.  Ferer.  Mr.  Chairman,  my  name  is  Harvey  Ferer,  and  I  am 
chairman  of  Aaron  Ferer  &  Sons  Co.,  whose  principal  office  is  at 
Omaha,  Nebraska. 

Our  company  maintains  small  branch  offices  in  Chile,  Peru, 
Hong  Kong,  and  three  offices  in  the  People's  Republic  of  China.  We 
also  have  two  joint  ventures,  one  in  China  and  one  in  Argentina. 

Major  parts  of  our  business  is  processing  scrap  at  our  plant  in 
Nebraska,  where  scrap  metals  are  processed  for  shipment  to  refin- 
ers and  smelters. 

We  purchase  various  metals,  including  automobile  batteries  and 
cable  leads.  We  accumulate  these  metals  and  sell  to  the  lead  smelt- 
ing companies  in  truckload  quantities  throughout  the  country. 

Additionally,  the  company  buys  products  from  other  scrap  deal- 
ers, industrial  sources,  power  plants,  telephone  companies,  and 
large  accumulators  of  these  batteries.  We  sell  these  products 
throughout  the  country. 

By  virtue  of  our  doing  this,  we  have  become  directly  involved  in 
five  CERCLA  sites,  Superfund  sites.  Let  me  just  briefly  describe 
two  of  those: 


In  the  first  instance,  in  Corpus  Christi,  Texas,  we  purchased  two 
truckloads  of  drained  batteries  from  the  U.S.  Department  of  De- 
fense. We  sold  these  batteries  to  a  battery  breaker  in  Corpus  Chris- 
ti, Texas.  The  total  value  of  the  property  was  about  $4,500,  and  I 
think  our  company's  gross  profit  was  something  less  than  $300. 

We  are  thus  far,  in  that  instance,  over  $20,000  in  legal  fees,  with 
nothing  in  sight.  Incidentally,  this  occurred  in  1974.  Most  civil  and 
criminal  law  has  a  statute  of  limitations.  Unfortunately,  CERCLA 
law  has  no  such  statutes. 

In  the  second  case  where  we  are  involved,  we  were  the  operator 
and  a  PRP.  We  started  a  small  lead  smelting  plant  in  the  early 
1950's. 

We  sold  it  10  years  later  to  Gould  National  Battery  Co.  of  St. 
Paul.  They  ran  it  until  1984,  shut  it  down,  and  sold  the  property  to 
Douglas  County,  the  county  in  which  Omaha  is  located. 

Some  27  years  after  we  sold  the  property,  we  have  been  sued  as 
both  an  operator  and  PRP,  for  $6  million,  along  with  others.  We 
operated  that  plant  safely  during  our  time.  We  know  that  Gould 
did.  But  nonetheless,  27  years  after  the  fact,  here  we  are. 

We  have  over  $200,000  in  legal  fees  thus  far,  and  we  haven't 
even  gotten  to  first  base.  It  is  just  in  its  infancy  and  our  company 
can  probably  win  that  particular  lawsuit  and  maybe  some  of  its 
others,  but  it  can't  survive  the  legal  fees  long  enough  to  do  that, 
and  the  costs.  So,  we  really  believe  that  this  bill  needs  some  drastic 
overhaul. 

I  think  one  of  the  main  misconcepts  regarding  the  scrap  industry 
in  the  eyes  of  the  EPA  is  that  the  metal  is  being  disposed  of.  That 
is  absolutely  not  the  case.  Scrap  metal,  lead  in  this  particular  case, 
in  the  form  of  batteries,  is  sold,  underline  "sold"  to  various  smelt- 
ers. 

It  is  sought  after  and  is  in  high  demand  all  the  time,  so  that  it  is 
not  something  that  scrap  people  pay  a  smelter  to  take  away.  It  is 
something  that  is  sold  in  normal  commercial  practice. 

I  think  that  the  disruption  of  the  normal  commercial  flow  by  de- 
claring that  lead  in  a  battery  is  a  hazardous  waste  item  is  totally 
misguided.  There  are  200  million  vehicles  in  America.  Every  vehi- 
cle has  a  battery  in  it.  It  is  just  not  so,  that  a  person  driving  a  vehi- 
cle with  a  battery  3-  or  4-feet  away  is  subjected  to  hazardous  waste. 
They  are  not.  There  is  nothing  hazardous  about  that  battery. 

I  emphasize  that  it  is  not  disposed,  it  is  sold  in  the  normal  com- 
mercial scheme  of  things.  What  has  happened  is  that  our  company, 
because  of  all  of  our  problems,  has  stopped  taking  batteries.  So, 
what  is  happening  to  the  batteries,  I  don't  know.  But  I  suspect  they 
are  going  to  dumps,  they  are  going  to  abandonment  every  place,  su- 
permarket dump  containers,  who  knows  where  those  batteries  are 
going.  They  are  out  of  the  normal  channel  which  would  recycle 
them,  and  it  is  tragic  because  it  is  exactly  180  degrees  opposite  of 
what  they  are  trying  to  accomplish.  Many  batteries  are  getting,  I 
believe,  into  the  wrong  places. 

One  of  the  major  problems  for  our  company,  as  these  other  gen- 
tlemen have  all  testified,  is  the  lack  of  credit.  The  minute  you  are 
sued,  you  have  an  immense  liability  that  is  open  ended,  so  you  sud- 
denly become  public  enemy  number  one  to  all  the  banks  and  lend- 
ing institutions  in  the  country. 
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We  are,  in  addition  to  a  processing  company,  a  trading  company, 
and  our  life's  blood  is  our  cash-flow.  It  is  our  raw  material  in  the 
trading  business. 

We  have  been  severely  restricted.  We  have  been  unable  to  get 
new  credit  and  won't  get  new  credit  until  this  thing  is  brought  to  a 
close. 

CERCLA  is  taking  business  away  from  small-  and  medium-sized 
companies.  Why? 

We,  as  a  company  in  those  rare  instances  when  we  do  handle 
lead  or  lead-related  products,  are  no  longer  selling  them  to  what 
we  consider  to  be  small  businesses.  We  are  looking  for  the  largest 
of  the  large  in  the  hopes  that  we  will  avoid  the  kind  of  Superfund 
action  that  has  been  taken  against  us,  that  those  companies  are  big 
enough  to  stay  in  business.  So,  in  effect,  Superfund  law  is  hurting 
significantly  small  business. 

I  emphasize  that  insofar  as  the  scrap  industry  is  concerned,  and 
in  basic  metals,  and  in  particularly  batteries,  we  are  not  paying 
people  to  dispose  of  material.  We  are  being  paid;  we  are  selling  the 
material  in  the  normal  course  of  commerce. 

One  wonders  what  30  years  from  today  we  will  have  done  wrong 
in  this  timeframe  with  some  metal  that  someone  will  dream  up  is 
hazardous.  Perhaps,  the  aluminum  window  blinds  here  will  be  con- 
sidered hazardous.  I  don't  know.  But  the  law  needs  to  be  changed 
to  protect  small  business  and,  in  fact,  the  American  public. 

Thank  you,  Mr.  Chairman. 

[Mr.  Ferer's  statement  may  be  found  in  the  appendix.] 

Chairman  Sarpalius.  Thank  you,  Mr.  Ferer. 

I  want  to  commend  all  four  of  you  for  your  testimony.  It  was  ex- 
cellent. 

I  have  read  through  your  testimony,  and  some  of  you  have  indi- 
cated in  the  written  testimony  that  you  would  like  to  provide  the 
committee  with  some  letters  and  documents  to  back  up  some  of 
your  cases.  Please  feel  free  to  provide  that  for  us.  We  are  trying  to 
gather  as  much  information  as  we  can. 

I  find  it  interesting  that  Mr.  Ferer  and  Mr.  Jackson  are  in  the 
business  of  recycling. 

You  brought  up,  Mr.  Ferer,  an  excellent  example.  If  your  compa- 
nies are  not  here,  what  happens  to  these  metals  and  the  batteries 
that  you  talked  about?  It  seems  as  if  the  very  companies  that  are 
in  the  business  of  recycling  are  the  ones  that  are  getting  penalized 
most. 

Mr.  Ferer,  can  you  tell  me  how  many  lawsuits  you  have  filed 
against  you? 

Mr.  Ferer.  We  have  five,  sir. 

Chairman  Sarpalius.  Are  they  different  sites? 

Mr.  Ferer.  They  are  five  different  sites.  Perhaps  we  are  told  we 
are  going  to  be  sued  by  the  neighbors  of  one  of  the  sites,  so  that 
doesn't  count  them.  Our  involvement,  with  the  exception  of  the 
Omaha  site,  are  all  de  minimis  proceedings,  but,  nonetheless,  we 
just  can't  stand  it.  It  is  just  on,  and  on,  and  on. 

Chairman  Sarpalius.  Let  me  ask  you,  in  those  five  sites,  was 
there  ever  a  time  when  EPA  came  up  to  you  and  gave  you  x 
amount  of  dollars  that  they  would  settle  for? 
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Mr.  Ferer.  I  believe  there  was,  sir.  However,  they  would  never 
absolve  us  from  suits  from  other  PRP's,  so  you  could  play  Russian 
roulette  and  give  them  the  money  that  they  requested,  which  was, 
in  my  opinion,  exorbitant  to  the  amount  of  pollution  that  we  may 
have  caused,  but  you  were  never  off  the  hook,  and  you  were  never 
free  of  liability  because  you  could  turn  around  and  be  sued  by  the 
other  PRP's  or  other  neighbors,  for  example. 

Chairman  Sarpalius.  In  your  testimony,  you  experience  the 
same  thing,  Mr.  Jackson;  am  I  correct? 

Mr.  Jackson.  That  is  correct,  and  from  the  most  recent  site  that 
West  End  was  involved  in,  or  is  involved  in,  we  actually  got  a  noti- 
fication that  we  have  been  named  as  a  PRP,  and  before  the  end  of 
the  following  week,  we  got  an  offer  to  settle  for  $10,000,  with  no 
documentation  at  all  that  we  had  ever  contributed  anything  to  the 
site.  The  closing  end  of  the  settlement  letter  was,  "If  you  don't 
settle  in  45  days,  we  are  going  to  sue  you.  Pay  the  $10,000  or  suffer 
the  consequences." 

I  am  embarrassed  to  say  that  we  are  going  to  pay  the  $10,000.  I 
feel  like  the  money  has  been  extorted,  but  it  is  cheaper  than 
paying  a  lawyer  for  another  7  years,  as  I  have  done  at  the  Super- 
fund  site  at  the  Arrowhead  refinery. 

Chairman  Sarpalius.  Mr.  Sonntag,  you  talked  about  two  pint 
jars.  What  type  of  material  was  in  those  jars? 

Mr.  Sonntag.  As  I  mentioned,  I  don't  know  the  specific  elements 
that  were  in  the  jars,  but  it  was  glue,  and,  in  fact,  the  company 
was  able  to  prove  that  there  was  nothing  in  this.  It  was  a  manifest- 
ed shipment,  as  I  understand  it. 

The  company  was  able  to  prove  that  there  was  nothing  in  this 
that  made  it  a  hazardous  waste,  simply  that  it  had  some  RCRA- 
regulated  material  in  it.  The  point  I  made  here  is  that  in  an  indus- 
try like  the  adhesive  industry  that  is  not  engaged  in  handling  a 
hazardous  material  per  se,  they  are  still  being  dragged  into  this 
web  of  litigation  through  this  kind  of  grasping  at  these  sites  to  find 
additional  PRP's,  so  everybody  goes  looking  at  the  dump  site  basi- 
cally for  documentation,  in  this  case,  labels  and  things  like  that. 

These  folks  who  make  these  bulk  packages  of  adhesives  to  go  to 
book  binderies  or  packaging  plants  have  no  say  or  control  over 
what  happens  to  those  packages,  and  they  end  up  being  used  for  a 
variety  of  disposal.  We  try  to  use  returnable  "totes,"  as  they  call 
them,  but  that  is  not  always  possible.  Hence,  those  containers  end 
up  in  Superfund  sites  and  these  people  get  hit  with  liability. 

It  demonstrates  that  the  program  has  gotten  so  out  of  control 
that  it  is  not  only  those  with  real  fault  or  liability  on  a  site,  it  is 
people  who  are  absolutely  just  doing  business  and  end  up  being 
called  as  responsible  parties. 

Chairman  Sarpalius.  This  kind  of  reminds  me,  like  today,  if  you 
are  caught  speeding  going  down  the  highway,  you  have  an  option 
of  either  paying  a  fine  or  going  to  court.  If  you  go  to  court,  you 
argue  your  case,  whether  or  not  you  were  speeding  or  not.  But  in 
the  examples  that  we  are  having  today  with  Superfund,  you  can 
pay  your  fine,  but  you  may  still  go  to  court  anyway. 

What  we  need  to  do  is  focus  in  on  how  we  can  help  increase  the 
use  of  de  minimis  settlements.  I  am  curious  if  1  percent  is  really 
fair  as  far  as  what  a  de  minimis  settlement  is.  Is  it  right  for  a  com- 
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pany  that  finds  two  jars  of  glue  in  a  Superfund  site  to  have  to  pay 
what  $80,000  or  $90,000?  Is  that  fair? 

Mr.  Jackson.  Mr.  Chairman,  in  this  Arrowhead  refinery  site, 
again,  the  site  was  closed  many  years  before  I  bought  the  business, 
but  with  the  records  available.  West  End's  contribution  was  less 
than  one  half  of  1  percent.  After  3  years  of  meetings  with  the  Fed- 
eral EPA  people,  I  finally  was  told,  you  are  going  to  be  excused 
from  this  Arrowhead  site. 

However,  after  that,  the  Federal  people  turned  the  site  over  to 
the  State  Pollution  Control  Agency  for  administration,  and  the 
State  people  said,  we  are  not  going  to  recognize  any  de  minimis  set- 
tlement, so  all  of  that  is  gone.  I  am  still  in  the  same  site  7  years 
later,  less  than  a  half  of  1  percent. 

Chairman  Sarpalius.  Well,  the  sad  thing  about  this  is  there  is 
no  telling  how  many  businesses  in  this  country  have  gone  under. 
In  your  testimony,  you  talked  about  some  service  stations.  I  don't 
know  how  many  we  are  talking  about.  I  don't  guess  anybody  really 
knows.  But  what  we  are  doing  to  small  business,  I  think  is  unfair. 

But  we  also  have  the  responsibility  of  making  sure  that  these 
sites  are  cleaned  up.  In  your  testimony,  you  suggested  maybe  if  the 
taxpayers  paid  for  the  cleanup  with  some  form  of  a  tax.  I  can't 
help  but  wonder  if  it's  right  for  the  taxpayers  to  pay  for  a  cleanup 
site,  if  not  all  the  taxpayers  were  involved  in  polluting  that  par- 
ticular site? 

The  theory  behind  it  is  that  those  who  polluted  the  site  ought  to 
be  the  ones  to  clean  it  up.  The  issue  that  we  are  struggling  with  is 
when  you  finally  get  your  bill,  $10,000,  $5,000,  whatever  EPA  says 
the  amount  is,  that  PRP's  can't  come  back  and  sue  you  for  more. 

What  kind  of  protections  can  we  give  you  from  larger  companies 
coming  back  and  suing  you  to  help  pay  for  part  of  the  costs?  Those 
are  the  answers  we  are  trying  to  find  to  help  give  some  protections 
for  de  minimis  settlements. 

Let  me  ask  each  one  of  you  gentlemen  who  have  experienced  the 
problems  that  you  have  gone  through,  what  do  you  think  the 
answer  is? 

What  type  of  protections  would  you  like  to  see  being  given  to 
you,  keeping  in  mind  the  responsibility  that  you  have  as  a  contrib- 
utor at  a  Superfund  site? 

Mr.  Ferer.  I  think  from  our  point  of  view,  some  limit  to  the  li- 
ability. As  Mr.  Jackson  pointed  out,  some  cut-off  period.  I  think 
that  will  help  significantly. 

It  is  terribly  complicated.  I  don't  profess  to  have  all  the  answers, 
and  I  am  sure  you  must  be  in  the  same  situation. 

I  think  one  thing  that  would  help  considerably,  the  declaring  of 
all  these,  of  a  lot  of  materials  as  hazardous  or  hazardous  waste,  is 
probably  overdone.  I  am  certain  that  the  contractors  who  handle 
this  kind  of  material  charge  exorbitant  numbers. 

I  believe  that  was  the  case  in  the  Omaha  site,  for  example.  So,  I 
think  that  somebody  has  to  put  their  foot  down  on  the  costs,  which 
are  inflated  just  because  it  is  a  Superfund  site.  I  am  not  suggesting 
that  appropriate  measures  not  be  taken;  they  certainly  need  to  be 
taken.  But  I  believe  it  is  overdone  on  the  part  of  contractors,  and 
so  the  costs  get  blown  totally  out  of  proportion. 


13 

Chairman  Sarpalius.  A  lot  of  the  cleanup  cost  comes  down  to 
how  clean  is  clean — how  clean  are  you  going  to  clean  the  site? 

I  understand  that  problem,  but  that  is  not  our  responsibility  in 
this  committee.  We  are  looking  at  it  from  a  small  business  perspec- 
tive: What  kind  of  protection  can  we  give  small  businesses  to  help 
them  finally  put  to  rest  de  minimis  settlements? 

Everyone  talked  about  finances,  where  you  can't  get  loans  or 
banks  won't  help  you.  You  have  no  idea  whether  when  you  get 
home  you  are  going  to  get  hit  with  another  lawsuit  from  somebody 
else.  It  is  a  nightmare  that  is  hanging  over  your  heads. 

What  we  are  looking  for  is  a  solution  to  eliminate  that  night- 
mare. We  are  not  looking  for  answers  of  cleaning  up  the  sites. 
Those  are  problems  that  the  Energy  and  Commerce  Committee  will 
look  at. 

We  are  focusing  in  on  small  businesses  and  what  kind  of  protec- 
tions can  we  give  small  businesses.  Under  the  intention  of  the  law 
in  regard  to  de  minimis  settlements,  EPA  was  to  set  a  fine  and 
then  the  person  was  through  with  it,  but  that  is  not  happening. 

Mr.  Ferer.  Two  things:  Limiting  the  retroactive  aspect  to  some 
timeframe  in  the  past;  and  then  limiting  the  liability  once  a  de 
minimis  settlement  is  made,  and  that  should  be  done  quickly. 

We  have  not  seen  those  things  done  quickly,  in  our  case,  as  they 
apparently  have  in  some  of  the  others. 

If  they  could  be  done  quickly,  saving  the  legal  fees,  which  are 
horrendous,  and  some  limit  to  the  retroactivity,  that  will  help 
small  business  tremendously,  in  my  personal  opinion. 

Chairman  Sarpalius.  Mr.  Jackson. 

Mr.  Jackson.  Well,  first,  I  think  I  must  not  have  expressed 
myself  clearly  earlier,  because  I  don't  think  the  taxpayers,  when  I 
said  a  tax.  I  meant  a  tax  on  commercial  activity  of  some  sort,  busi- 
ness insurances,  or  whatever,  discussed  previously,  but  specifically 
toward  the  de  minimis  settlements,  if  it  takes  you  over  3  years  to 
reach  a  settlement.  I  spent  over  $20,000  in  legal  fees  trying  to 
reach  the  de  minimis  point  in  this  one  case.  That  is  not  really  a 
very  effective  system,  I  don't  think. 

I  am  not  sure  it  is  anybody's  fault.  The  EPA  couldn't  assess  what 
they  wanted  to  do.  They  changed  the  cleanup  procedure  and  the 
amounts  of  money  involved  many  times.  But  I  think  that  if  a  de 
minimis  is  negotiated  with  EPA,  it  should  include  a  full  release  for 
all  parties. 

I  think  you  are  going  to  have  a  hard  time  convincing  people  left 
that  they  should  pay  a  disproportionate  share,  but  still,  once  you 
make  an  agreement,  the  agreement  should  be  good.  It  is  not  profes- 
sional sports,  where  you  can  renegotiate  your  contract  every  time 
you  want  more  money.  There  has  to  be  a  personal  contribution 
factor.  There  has  to  be  some  kind  of  expedient  timetable. 

I  think  those  things  are  going  to  be  very  difficult  to  arrive  at 
given  the  condition  of  most  Superfund  sites.  If  you  get  away  from 
assessing  liability  and,  say,  chip  in  and  pay  for  the  site  cleanup,  it 
is  going  to  cut  the  cost  in  half  anyhow. 

More  than  half  the  money  is  going  to  the  lawyers.  Once  an 
agreement  is  made,  it  should  be  binding  on  all  parties. 

Mr.  Cooper.  Mr.  Chairman,  I  would  have  several  suggestions.  I 
think  that  for  the  retroactive  liability,  I  will  just  speak  for  the 
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small  business  segments  now.  I  wish  I  could  apply  solutions  to  ev- 
erybody else,  but  I  can  offer  suggestions  for  small  business.  Retro- 
active liability  prior  to  the  1986  law  is  inappropriate.  You  gave 
your  speeding  example.  In  1971,  interstate  highways  had  speed 
limits  of  70  miles  an  hour.  If  you  were  pulled  over  today  for  going 
70  miles  an  hour  in  1971,  now  that  the  speed  limit  has  changed  to 
55,  that  would  be  absurd,  but  in  Superfund  it  happens  every  day. 

Imagine  if  you  were  held  responsible  for  all  other  speeders  in 
1971.  That  is  sort  of  the  mentality.  We  have  to  recognize  that  the 
law  changed  and  that  small  businesses  that  have  the  misfortune  of 
having  existed  for  several  generations  are  going  to  pay  for  that  suc- 
cess by  paying  for  legal  actions  taken  in  the  1930's,  1920's,  1950's, 
that  are  now  illegal.  So,  draw  a  point,  1986,  before  which  there  is 
no  liability. 

Also,  I  think  that  small  business  now  is  coming  to  the  opinion 
that  de  minimis  settlements  don't  work.  It  is  anywhere  from  5  to  7 
years,  once  you  are  identified  as  a  de  minimis  contributor,  before 
you  can  get  out  of  a  site,  and  the  minimum  we  are  finding  is  that 
administrative  costs  run  2.5  times  greater  than  the  final  settlement 
cost. 

I  think  small  business  would  prefer  a  fund  of  some  kind  that  you 
pay.  The  fee  doesn't  have  to  be  very  significant  on  small  business 
to  equate  to  the  amount  of  money  needed  for  the  small  business 
community  to  clean  up  all  these  sites. 

We  have  to  recognize  that  there  are  companies  that  are  truly  il- 
legal contributors  to  these  sites;  they  are  misbehaving.  They  should 
be  identified  and  be  treated  accordingly  but  not  to  lump  everybody 
in  as  polluters.  Most  are  just  disposing  of  legal  waste. 

I  don't  believe  that  the  system  needs  to  be  this  complicated.  I  be- 
lieve that  the  basic  problem  is  when  the  law  was  enacted  and  when 
it  was  amended,  it  was  not  anticipated  the  number  of  small  busi- 
nesses that  would  be  drawn  into  it. 

This  is  true  of  every  environmental  statute  we  are  facing.  Super- 
fund  just  happens  to  be  one  of  the  most  expensive.  I  think  there 
are  solutions  in  the  way  of  fixed  fees  eliminating  retroactive  liabil- 
ity, maybe  have  arbitrators  at  sites  to  determine  what  the  cost  is. 

I  also  think  that  the  clean  up  project  ought  to  be  placed  in  the 
hands  of  the  States.  I  think  the  closer  you  get  to  the  local  commu- 
nities, the  more  interested  they  are  in  cleaning  up  sites  rather 
than  identifying  polluters. 

I  think  if  emphasis  is  placed  more  on  cleaning  up  the  sites  than 
identifying  polluters,  we  will  see  progress.  I  think  that  will  work 
for  the  small  business  community. 

Mr.  SoNNTAG.  I  think  I  would  start  with  suggesting  or  echoing 
the  comments  about  the  unforeseen  scope  of  this  program.  I  have 
spent  a  bit  of  time  in  preparation  for  this  hearing  and  just  in  gen- 
eral study  on  the  program. 

One  of  the  things  I  have  been  struck  by  in  looking  at  materials 
from  the  last  reauthorization  of  this,  is  that  when  this  was  origi- 
nally enacted,  they  anticipated  somewhere  in  the  neighborhood  of 
400  to  500  sites  across  the  country.  That  was  the  specified  number. 
It  has  ballooned  to  well  over  1,300  sites,  with  many  more  probably 
going  to  enter  this  system. 
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So,  just  the  sheer  size  of  it  has  gotten  far  beyond  what  was  envi- 
sioned by  the  original  authors  of  this  legislation.  I  think  that  is  one 
of  the  major  reasons  there  are  so  many  problems  with  it.  When  it 
comes  to  the  de  minimis  settlements,  some  of  the  points  discussed 
before  your  subcommittee  previously  on  the  reopener  issue,  EPA 
being  able  to  come  back  in  and  ask  for  more  funds,  the  premiums, 
the  fact  that  the  section  added  in  1986,  122  didn't  protect  de  mini- 
mis settlers  from  the  transaction  costs  of  other  PRP's  in  the  settle- 
ment. Something  could  probably  be  done  with  that  provision. 

The  only  way  that  a  de  minimis  process  is  going  to  work  is  large- 
ly if  EPA  and  the  regions  start  to  take  some  responsibility  for  what 
amounts  to  running  interference  for  the  smaller  PRP's  at  Super- 
fund  sites,  taking  some  initiative  to  make  sure  that  they  are  out  of 
the  system  early,  taking  some  initiative  to  begin  just  the  infra- 
structure of  the  process,  the  committees,  and  so  forth.  They  haven't 
done  that  to  date. 

Administrator  Browner  has  indicated  that  they  will  start  doing 
that,  but  I  am  not  sure  that  is  going  to  be  enough  to  address  this 
topsy-turvy  expansion  of  this  program,  based  on  the  fact  that  it  has 
far  exceeded  the  original  scope.  Something  has  to  be  done  about 
that  in  the  liability  sections. 

Chairman  Sarpalius.  Let  me  ask  all  of  you  about  insurance?  Do 
you  know  of  insurance  companies  that  will  cover  businesses,  give 
some  protection  to  your  company,  and  is  there  any  insurance  out 
there  available? 

Mr.  Ferer.  I  just  had  written  down,  Mr.  Chairman,  insurance, 
and  I  wanted  to  comment  on  that.  In  our  case,  we  have  records.  As 
I  said,  our  liability  at  the  Omaha  site  occurred  almost  30  years  ago. 

We  had  insurance.  We  had  insurance  that  would  cover  us. 

Unfortunately,  we  don't  keep  records  for  30  years,  and  we  know 
the  insurance  company,  I  think  we  even  have  the  policy  number, 
the  insurance  company  says  we  want  the  policy  or  you  don't  have 
anything. 

We  don't  have  the  policy;  we  have  no  hope  of  finding  a  policy.  It 
has  been  destroyed. 

Mr.  Ferer.  In  the  case  of  the  early  1980's,  let's  say  1980  to  1982, 
the  insurance  companies  have  all  excluded  pollution,  so  there 
really  is  darn  little  insurance  out  there  available  that  is  going  to 
protect  you.  We  have  some  in  the  late  1970's  where  we  do  have 
some  policies,  and  it  is  clear  to  us  that  we  are  going  to  have  to  sue 
the  insurance  companies  in  order  to  get  them  to  do  what  we  paid 
them  to  do. 

Chairman  Sarpalius.  Mr.  Jackson,  did  you  have  any  experience 
with  insurance? 

Mr.  Jackson.  In  our  case  the  fact  that  we  bought  the  business 
many  years  after  the  pollution  occurred,  we  don't  even  have  the 
records.  Insurance  companies  have  told  us  basically  if  you  can  give 
us  policy  numbers  we  will  search  and  see  if  we  can  find  them.  I 
have  none  of  that.  It  is  not  available  to  me.  The  insurance  compa- 
ny is  not  going  to  search  for  me,  and,  as  Mr.  Ferer  said,  since  the 
early  1980's,  maybe  since  about  1980,  the  insurance  companies 
have  all  written  environmental  exclusions  into  all  their  contracts, 
so  in  a  normal  course  of  my  business,  I  am  not  protected  in  that 
avenue.  As  Mr.  Ferer  said  also,  I  try  to  deal  with  the  biggest,  most 
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financially  stable  corporations  I  can,  on  the  theory  that  if  a  suit 
develops,  they  have  more  money  than  I  have,  and  they  will  be  pur- 
sued harder  than  I  will.  It  is  a  silly  way  to  make  a  business  deci- 
sion, but  it  is  one  aspect  that  if  you  don't  have  coverage  and  you 
can't  get  coverage,  what  are  you  going  to  do? 

Chairman  Sarpalius.  Mr.  Cooper. 

Mr.  Cooper.  I  am  not  aware  of  any  insurance  protection. 

Chairman  Sarpalius.  Mr.  Sonntag. 

Mr.  Sonntag.  Mr.  Chairman,  again,  my  members  mentioned  this 
as  an  issue.  It  is  another  thing  that  drives  up  transaction  or  litiga- 
tion costs  because  invariably,  under  pollution  exclusion  provisions 
in  the  policies,  the  insurance  companies  deny  coverage,  and,  in 
many  cases,  the  only  recourse  is  to  file  suit  against  the  insurance 
company,  and  again  that  is  another  transaction  cost. 

I  also  did  some  reading  on  this,  and  there  are  some  legal  issues 
that  were  raised  by  Superfund  in  that  it  Federalized  a  lot  of  this 
insurance  litigation  as  opposed  to  where  it  once  resided,  which  is 
mostly  with  State  regulatory  agencies,  and  people  have  a  tougher 
time  getting  decisions  in  their  favor  in  the  Federal  courts  on  these 
matters  as  opposed  to  the  State  courts  where  these  issues  in  insur- 
ance law  generally  resided.  So,  we  have  a  lot  of  ancillary  issues 
with  Superfund  and  insurance. 

Chairman  Sarpalius.  Mr.  Poshard,  do  you  have  any  questions? 

Mr.  Poshard.  I  don't  have  any  questions,  Mr.  Chairman.  I  am 
sorry  for  being  late.  I  was  reading  some  of  the  testimony.  If  I  can 
just  talk  for  a  minute,  I  would  appreciate  it. 

Just  one  paragraph  in  Mr.  Jackson's  testimony,  "On  the  other 
hand  we  cannot  avoid  such  litigation.  West  End  has  been  named  at 
sites  I  never  heard  of.  There  may  be  more.  It  is  not  fair  or  reasona- 
ble to  sue  me  for  actions  that  were  legal  when  taken.  It  is  not  fair 
or  reasonable  to  sue  me  for  acts  I  did  not  commit." 

Just  this  year,  I  tried  to  deal  with  a  small  family-owned  business 
in  a  town  in  my  home  county.  A  machine  shop,  owned  by  three 
families  that  had  been  in  business  35  to  40  years,  sold  their  busi- 
ness years  ago.  The  people  who  originally  started  the  business  are 
now  all  of  them  well  into  their  70's,  retired,  some  in  nursing 
homes,  and  so  on.  At  different  periods  of  time  during  the  history  of 
their  small  business,  for  their  customers'  benefit,  they  sent  small 
engines  to  be  rebuilt  about  40  miles  away  to  a  neighboring  city  in  a 
neighboring  State.  As  a  service  to  their  customers  they  would  go 
get  the  rebuilt  engine,  bring  it  back,  and  their  customer  would 
come  in  and  pick  it  up  and  pay  for  it. 

Those  elderly  people  now  are  under  litigation  by  EPA  because 
this  site  that  was  rebuilding  these  small  engines  for  them  dumped 
oil,  and  the  oil  had  PCB's  in  it.  They  are  named  in  de  minimis 
charges  now.  They  have  lost  everything  they  had.  They  are  totally 
broke  trying  to  defend  themselves  against  charges,  just  what  your 
paragraph  describes  here.  They  never  heard  of  some  of  these  things 
certainly  when  they  were  sending  these  small  engines  40  miles 
away  to  be  rebuilt.  It  was  legal;  there  was  nothing  wrong  with  it, 
so  here  we  are.  You  are  talking  about  literally  destroying  the  lives 
of  people  who  worked  all  their  lives  to  build  a  small  business  and 
had  no  idea  they  were  doing  anything  wrong.  Now  they  are  elderly 
and  can't  even   fend  for  themselves.   We  have  batted  this  thing 
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around  with  EPA  for  6  months,  and  there  is  nothing  apparently 
that  can  be  done  under  the  present  circumstances,  Mr.  Chairman. 
Surely  we  can  bring  some  common  sense  to  this  process  somewhere 
along  the  way  because  this  is  an  absolute  destroyer  of  small  busi- 
ness. 

My  staff  and  I  have  batted  it  around.  We  don't  know  what  to  do 
at  this  point  in  time,  to  be  honest  with  you.  We  are  hopeful  we  can 
do  something. 

Chairman  Sarpalius.  Well,  I  think  it  has  been  pretty  clear  that 
one  of  the  things  businesses  would  like  is  that  once  they  settle,  it  is 
over. 

Mr.  PosHARD.  That  is  right,  the  liability  is  out  of  the  way. 

Chairman  Sarpalius.  Every  one  of  these  gentlemen  expressed 
the  problems  of  getting  bank  loans  and  expanding  their  businesses. 
I  can't  remember  which  one  of  you  talked  about  you  can't  even 
spend  time  trying  to  update  your  technology  on  recycling  because 
you  have  to  concentrate  all  your  efforts  on  how  you  are  going  to 
deal  with  the  next  lawsuit  or  how  you  can  settle  the  ones  you  have. 

Another  point  I  would  like  to  get  your  opinion  on  is  do  you  think 
the  settlement  that  EPA  offered  you,  Mr.  Jackson  and  Mr.  Ferer, 
do  you  think  that  when  they  finally  offered  you  a  settlement  of 
$5,000,  $10,000,  whatever  it  was,  do  you  think  it  was  a  fair  settle- 
ment? 

I  mean,  if  you  could  pay  that  settlement,  that  fine,  and  walk 
away  from  it,  would  you  have  done  it  without  knowing  that  you 
were  going  to  be  sued?  I  mean  if  you  had  that  protection? 

Mr.  Ferer.  Well,  I  wouldn't  characterize  it  as  being  fair,  but  it  is 
just  the  lesser  of  a  lot  of  evils.  Yes;  if  we  knew  we  were  going  to  get 
off  and  that  was  the  end  of  our  liability,  regardless  of  its  being  fair 
or  not,  and  it  is  blackmail,  but  we  would  just  as  soon  pay  it,  be 
done  with  it,  go  on  about  our  business,  and  hope  the  next  one  is 
100  years  away.  But  we  are  afraid  it  is  not,  it  is  just  an  ongoing 
thing,  and  that  is  what  has  to  end,  the  limit  to  the  liability. 

Mr.  PosHARD.  Did  they  ever  give  you  any  specificity  in  terms  of 
how  they  decided  your  liability,  how  much?  Was  there  ever  any  ex- 
planation of  that  process  and  a  breakdown? 

Mr.  Ferer.  No,  sir;  it  is  just  your  share.  But  I  don't  think  there 
is  any  question  when  they  go  to  the  de  minimis  settlements  that 
they  have  loaded  it  for  all  possible  eventualities.  I  think  in  all  of 
our  cases  that  were  de  minimis,  our  company's  largest  exposure  is 
about  0.1  percent,  and  most  of  them  are  below  that,  and  it  seems 
unfair  to  answer  the  question;  again,  it  is  a  lesser  of  all  the  evils. 

If  it  is  the  end  of  our  liability,  we  will  pay  that  in  legal  fees  in 
the  next  2  months  probably,  so  we  have  just  got  to  get  out  of  it. 

Chairman  Sarpalius.  Mr.  Sonntag,  you  think  the  individual  that 
had  the  two  jars  of  glue  would  settle  for  $22,000? 

Mr.  Sonntag.  We  might  object  to  having  that  called  fair  in  this 
particular  instance  would  be  my  supposition. 

Chairman  Sarpalius.  In  the  future,  we  will  have  EPA  come 
before  this  committee  and  try  to  explain  to  us  how  they  determine 
that  the  two  jars  of  glue  was  worth  $22,000  worth  of  damage  to  the 
environment  or  to  clean  up  that  particular  site. 

Did  any  of  you  ever  get  any  explanations  anywhere  on  once  they 
finally  offer  a  settlement? 
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Mr.  Cooper.  Let  me  say  something.  When  EPA  comes  here,  I 
could  almost  give  you  testimony  for  them.  They  will  tell  you  the  de 
minimis  settlement  procedure  is  working,  and  that  small  business- 
es are  not  dragged  into  these  cases,  and  that  the  settlements  are, 
generally  speaking,  quite  small,  and  they  will  quote  you  the  num- 
bers of  settlements  that  are  less  than  certain  amounts  of  money, 
and  they  will  go  through  the  whole  thing.  It  doesn't  reflect  what 
we  hear,  but  that  is  what  they  will  tell  you,  and  they  will  also 
probably  be  able  to  tell  you  the  chemical  compounds  that  are  in 
that  glue,  and  how  that  spread  out,  and  how  difficult  it  is  to  deter- 
mine what  that  is  going  to  do  in  the  leaching  system. 

There  are  all  kinds  of  reasons  they  can  give  you  for  something 
ending  up  costing  that  much  money.  Unfortunately,  the  way  the 
law  is  set  up,  there  is  nothing  in  there  that  just  passes  the  logic 
test  where  you  just  look  at  it  and  say,  gosh,  that  just  is  not  fair.  We 
are  not  going  to  do  it,  and  the  reason  is  we  have  set  up  a  system 
that  encourages  everybody  in  the  thing  to  sue  to  protect  them- 
selves to  keep  from  having  to  pay  for  the  whole  thing.  That  is  the 
liability  system  that  Congress  set  up.  They  encourage  litigation, 
and  now  that  litigation  is  encouraged,  if  I  were  a  PRP  at  a  Super- 
fund  site,  you  bet  I  would  be  taking  all  the  small  companies  to 
court. 

If  I  don't  take  them  to  court,  I  am  going  to  pay  the  whole  thing. 
They  have  the  lawyers,  we  don't.  They  have  the  experience,  we 
don't.  We  are  going  to  lose,  and  they  are  going  to  win,  so,  of  course, 
you  do  it. 

Chairman  Sarpalius.  What  kind  of  protection  can  you  give  to  a 
small  business? 

Mr.  Cooper.  The  protection  is  once  again  to  eliminate  retroactive 
liability.  I  think  it  ought  to  be  eliminated  for  everybody,  but  cer- 
tainly you  can  eliminate  it  for  small  business  prior  to  1986.  You 
changed  the  rules  in  1986,  and  don't  do  that.  Go  back  and  fix  it; 
say,  no,  we  are  not  going  to  change  the  rules.  We  are  going  to 
make  it  logical,  so,  if  you  did  something  prior  to  the  time  you  were 
part  of  this  system,  it  is  not  going  to  be  found  to  be  illegal  retroac- 
tively. That  is  one  solution. 

Chairman  Sarpalius.  OK,  but  how  can  you  prove,  if  you  go  back 
to  1968,  when  this  guy  put  these  two  jars  of  glue  in  there? 

Mr.  Cooper.  You  have  manifested  waste.  You  have  legal  records 
of  what  you  carried  to  the  site.  That  is  not  in  dispute  after  1986. 
Everybody  knows  what  everybody  disposed  of  unless  there  was  an 
error,  either  an  error  on  the  part  of  the  business  or  unless  they 
were  disposing  illegally.  It  is  all  manifested.  Most  of  it,  I  mean  the 
overwhelming  volume  of  it  is  manifested,  so  we  have  a  line  before 
which  there  were  no  records  and  after  which  there  were  records, 
and  trying  to  go  back  and  getting  people  for  a  time  when  there 
were  no  records.  Understand  that  we  have  people  in  Superfund 
sites  for  waste  that  was  disposed  of  in  the  1920's. 

God  forbid  you  should  be  a  long-term  family  business  in  this 
country.  The  best  thing  you  can  do  is  get  the  most  out  of  your  com- 
pany and  walk  away  from  it,  sell  it.  The  interesting  thing  is  if  you 
are  a  waste  hauler  and  you  sell  your  business,  you  are  not  respon- 
sible for  the  illegal  activity  you  incurred  as  a  waste  hauler  while 
you  owned  that  business.  That  is  why  you  will  fmd  that  a  lot  of 
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people  who  have  been  called  in  on  illegal  waste  hauling,  will  go 
through  many  different  changes  of  name  and  ownership  because 
they  don't  go  back  to  those  times.  It  could  be  a  family  member,  but 
it  is  not  the  same  family  member.  Small  business  isn't  that  smart 
or  at  least  the  people  in  our  industry  don't  seem  smart  enough  to 
sell  their  business  every  few  years. 

Mr.  SoNNTAG.  Mr.  Chairman,  if  I  could  respond,  I  think  that  one 
of  the  problems  that  kind  of  scheme  might  have,  although  it  is  cer- 
tainly desirable  on  the  face  of  it,  is  that  you  basically  are  creating 
an  exclusion  within  a  statutory  scheme  that  has  fundamental  prob- 
lems, and  I  am  reminded,  and  I  know  some  others  in  the  room 
might  be  as  well,  of  the  RCRA  statute  which  is  now  undergoing 
long  meetings  and  vast  deliberations  on  what  they  should  do  about 
what  is  hazardous  waste  and  what  isn't  hazardous  waste,  and  what 
they  are  really  grappling  with  is  a  huge  volume  of  Federal  regula- 
tions that  contains  exclusion  after  exclusion  after  exclusion  which 
are  all  good  on  their  merits,  but,  in  fact,  have  made  the  statute  in- 
credibly complex  to  deal  with  for  everybody  concerned.  I  am  afraid 
that  unless  they  look,  unless  the  Congress  looks,  at  the  liability 
scheme  directly  head  first,  tries  to  deal  with  the  fact  that  this  liti- 
gation explosion  affects  everybody,  small  businesses,  large  business- 
es, insurance  companies,  real  estate  transactions,  the  whole  indus- 
trial infrastructure,  I  think  that  is  what  has  to  be  looked  at,  and 
whether  exclusions  will  work  or  not,  I  think  it  could  be  a  slippery 
slope  in  these  kind  of  situations  with  this  kind  of  law. 

Chairman  Sarpalius.  I  don't  disagree.  I  think  all  of  us  have 
agreed  that  if  you  are  going  to  find  some  way  to  try  to  give  some 
protections  to  small  businesses,  that  is  something  you  almost  have 
to  have.  My  concern  is  trying  to  also  address  the  problem  of  how  do 
you  assess  this  fine?  How  do  you  determine  who  is  going  to  pay  for 
the  cleanup  of  this  site. 

Mr.  Cooper,  you  probably  couldn't  have  said  it  any  better  than 
anybody  about  the  substantial  amount  of  money  the  larger  compa- 
nies have.  They  turn  around,  and  they  sue  the  smaller  companies. 
Larger  companies  have  more  resources  available  to  them,  and  it  is 
a  never-ending  chain  of  lawsuits.  As  I  said  in  the  opening  state- 
ment, 75  percent  of  the  costs  of  these  sites  are  attorneys  fees,  and 
there  is  no  question  that  has  to  be  part  of  the  problem,  but  then 
there  is  also  the  other  problem  of  how  do  you  clean  up  the  site, 
who  is  responsible  for  cleaning  up  that  site,  how  much  did  each 
person  pay,  how  do  you  determine  how  much  liability  each  de  min- 
imis case  has  in  trying  to  settle?  Mr.  Jackson. 

Mr.  Jackson.  Mr.  Chairman,  regarding  your  question  about  how 
they  arrive  at  it,  as  I  said,  in  my  most  recent  involvement,  I  re- 
ceived a  letter  that  said  I  was  being  named  and  offered  me  2  weeks 
later  a  $10,000  buy  out.  I  have  not  seen  any  evidence  that  the  com- 
pany I  own  even  contributed  to  the  site.  I  have  no  idea  how  they 
arrived  at  the  settlement  figure,  but  I  am  in  it.  That  is  the  number 
that  is  thrown  at  me,  and  it  is  close  enough  that  I  am  going  to  take 
it  and  get  out  of  that  one. 

Chairman  Sarpalius.  Would  you  mind  supplying  us  with  a  copy 
of  that  letter? 

Mr.  Jackson.  Yes. 
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Chairman  Sarpalius.  Well,  I  hope  you  understand  the  frustra- 
tion we  are  dealing  with.  We  want  to  try  to  find  some  protections 
for  small  businesses  through  de  minimis  settlements.  I  think  the 
idea  behind  the  original  law  with  a  de  minimis  settlement  was  if 
you  were  found  to  have  contributed  less  than  1  percent  to  a  site 
that  you  would  pay  a  fine  and  you  would  walk  away,  but,  as  we 
have  heard  through  the  testimony  not  only  in  this  hearing  but 
other  hearings  we  have  had,  that  is  not  the  case. 

Do  any  of  you  have  any  ideas,  any  suggestions  if  you  had  the  re- 
sponsibility of  trying  to  determine  what  percent  or  what  type  of 
fine  a  de  minimis  contributor  would  pay?  How  would  you  arrive  at 
that?  I  have  no  idea  how  EPA  does  it.  I  don't  know  how  they  deter- 
mine that  you  would  pay  $10,000  and  that  two  jars  of  glue  is  worth 
$22,000.  I  don't  know  how  they  do  it. 

Mr.  Cooper.  It  seems  to  be  the  path  of  least  resistance.  If  you  can 
get  the  money,  you  go  after  it.  Mr.  Jackson  obviously  had  $10,000 
somewhere,  and  they  must  have  known  it,  and  they  are  coming 
after  him.  It  is  a  question  of  how  deep  the  pockets  are.  They  are 
not  going  to  go  after  somebody  who  has  no  money.  They  are  going 
to  go  after  people  who  have  money.  That  is  one  of  the  reasons  I 
think  those  of  us — some  of  us,  I  shouldn't  speak  for  everybody — in 
small  business  are  trying  to  look  at,  prospectively,  from  now  on  can 
we  create  a  fund  so  that  we  stop  making  de  minimis  calculations. 

Chairman  Sarpalius.  Several  of  you  mentioned  this  fund.  Now, 
elaborate  some  more  on  what  your  thinking  of  a  fund  is,  a  small 
business  fund. 

Mr.  Cooper.  There  are  several  ways  a  small  business  fund  can 
work.  Obviously,  one  way  is  the  environmental  income  tax  now 
that  is  paid  by  larger  businesses.  You  can  expand  that  to  smaller 
businesses.  We  are  desperate  when  small  business  is  asking  for  a 
tax,  but  expand  that  to  smaller  companies  in  lieu  of  de  minimis 
settlements,  in  lieu  of  liability,  in  lieu  of  retroactive  liability.  There 
is  also  just  a  fee,  a  flat  fee,  for  the  price  of  doing  business.  I  mean, 
if  you  put  in  perspective,  we  have  42,000  commercial  printing  com- 
panies in  the  United  States.  They  are  located  in  virtually  every 
community  in  the  United  States. 

Anytime  there  is  a  Superfund  site,  the  odds  are  there  is  going  to 
be  a  printer  named  in  that  site,  so  it  is  a  major  concern,  and  we 
are  fairly  desperate  for  ways  to  get  out  of  it.  So,  something  we 
could  do  where  you  pay  an  annual  fee  in  lieu  of  these  potentially 
catastrophic  liability  provisions  is  attractive.  It  is  not  fair,  but  it  is 
more  fair  than  waiting  for  your  number  to  come  up,  and  that  is 
really  all  it  is,  just  waiting  for  your  number  to  come  up.  If  there  is 
any  good  news  in  all  of  this,  I  find  that  it  seems  that  States  are 
working  hard  to  keep  their  sites  off  of  the  NPL  register  because 
once  it  goes  into  that  it  won't  be  cleaned  up. 

Chairman  Sarpalius.  Do  you  envision  every  small  business  con- 
tributing? 

Mr.  Cooper.  I  don't  know  how  many  should.  I  am  generally  not 
in  favor  personally  of  everybody  paying  for  those  who  contribute 
waste.  But  as  to  how  that  is  assessed,  I  really  haven't  thought  to 
that  point.  It  would  be  ideal,  I  suppose,  in  some  ways  to  tie  it  to 
waste  disposal,  but  then  all  businesses  do  participate  and  share  in 
the  cost  of  someone  else's  manufacturing  and  disposal  problem,  so, 
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perhaps,  it  may  be  fair  for  everyone  to  pay.  Maybe  by  SIC  code. 
There  are  ways  to  get  at  that. 

Chairman  Sarpalius.  Any  other  comments  on  that  idea? 

Mr.  SoNNTAG.  Mr.  Chairman,  I  think  if  your  subcommittee  or  an- 
other committee  of  Congress  proposed  a  series  of  protections  for 
small  business  or  absolution  from  liability  in  a  retroactive  sense  or 
something  like  that,  I  would  certainly  be  there  to  support  it,  but  it 
is  a  matter  of  remedial  fixes  to  a  system  gone  completely  haywire. 
That  still  doesn't  fix  the  inequity  of  the  glue  pot,  and  the  dump, 
and  the  liability  that  ostensibly  comes  with  it. 

Again,  I  think  you  have  to  look  at  the  scope  of  this  program, 
what  it  was  originally  envisioned  to  do,  and  what  it  has  become 
over  the  past  14  years.  It  has  become  much  larger.  I  think  that  this 
committee,  I  think  the  Congress,  has  to  look  at  what  the  goals  of 
Superfund  really  are.  If  they  are  attainable,  can  we  really  clean  up 
to  pristine  conditions  1,300  sites  around  this  country?  Isn't  it  possi- 
ble that  we  could  do  something  to  contain  whatever  risks  exist 
there  at  a  lower  cost  option?  Wouldn't  trying  to  lower  the  costs  of 
this  program  make  the  questions  a  little  easier  to  answer  about, 
how  much  is  the  right  amount  for  a  facility  or  a  responsible  person 
or  even  a  potentially  responsible  person  to  pay  in  that  situation? 

I  think  if  you  look  at  things  like  changing  the  liability  scheme, 
you  have  to  look  at  the  size  of  this  program,  the  scope  of  it,  and 
whether  it  is  really  reaching  its  goals  using  the  current  system, 
and  whether  it  is  made  to  protect  small  businesses  or  not. 

Mr.  Cooper.  Mr.  Chairman,  just  to  clarify  one  thing,  I  am  talk- 
ing about  small  business  protections.  I  do  sincerely  believe  the 
entire  Superfund  law  has  to  be  redone.  What  I  am  talking  about  is 
that  portion  of  redoing  Superfund  that  deals  with  the  small  busi- 
ness problem  in  trying  to  keep  within  the  scope  of  what  the  Small 
Business  Committee  can  do. 

Chairman  Sarpalius.  Well,  I  am  sure  you  are  aware  that  is  ex- 
actly what  we  are  doing.  Energy  and  Commerce  will  be  looking  at 
that  as  well.  We  are  hitting  it  from  the  small  business  perspective 
and  the  problems  you  gentlemen  brought  out.  I  was  in  a  meeting 
just  recently  with  Chairman  Dingell  and  Chairman  Swift,  the  three 
of  us  discussing  what  direction  we  are  going  to  go  with  this.  Some- 
thing is  going  to  be  done,  and  our  problem  is  struggling  with  an- 
swers. 

If  we  changed  it,  how  would  you  change  it  to  solve  the  problem 
of  trying  to  help  clean  up  these  sites,  but  at  the  same  time  not  at 
the  expense  of  small  business  who  have  no  means  of  protecting 
themselves.  I  think  we  are  all  aware  of  what  the  problem  is.  What 
we  are  trying  to  do  is  find  solutions,  and  you  gentlemen  have  done, 
I  think,  a  superb  job  in  educating  us  on  the  problems.  You  obvious- 
ly were  all  in  agreement  to  what  some  of  the  solutions  are,  but  we 
still  haven't  got  down  to  the  bottom  line  if  you  have  got  this  site 
out  here  that  the  public  wants  cleaned  up,  who  is  going  to  pay  for 
it?  I  made  the  statement  earlier  that  how  much  it  costs  depends  on 
how  clean  is  clean,  to  what  extent  does  the  public  want  that  place 
cleaned,  and  do  they  want  the  dirt  clean  enough  to  where  a  baby 
can  eat  it  or  a  child  can  eat  the  dirt? 

Do  you  want  it  returned  to  its  original  state?  How  clean  is  clean? 
That  is  not  our  decision  to  make.  That  is  Energy  and  Commerce. 
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Our  problem  we  have  to  struggle  with  is  what  protections  do  we 
give  small  businesses  and,  at  the  same  time,  accepting  the  fact  that 
small  businesses  do  contribute  to  that  pollution.  Well,  what  part  of 
that  will  they  pay?  That  is  what  we  have  to  struggle  with. 

Mr.  Jackson. 

Mr.  Jackson.  I  think,  Mr.  Chairman,  that  you  have  mentioned 
several  times  the  cost  of  the  legal  fees.  Nothing  would  lower  the 
cost  of  the  cleanup  more  than  eliminating  litigation,  and  if  you  can 
create  a  pool  of  money  independent  of  the  litigation  involved  that 
all  those  resources  can  go  toward  site  cleanup.  I  don't  represent  a 
trade  association;  I  represent  a  small  business.  I  would  pay  an 
annual  fee  or  I  would  pay  some  kind  of  a  tax  on  some  part  of  my 
commercial  business  annually  into  a  fund  that  could  be  adminis- 
tered nationwide.  The  EPA  can  prioritize  sites  and,  as  the  money  is 
available,  you  clean  them  up  and  go  on  to  the  next  one.  At  least 
the  money  goes  for  cleanup  and  it  doesn't  go  for  the  litigation.  It 
would  be  both  faster  and  much,  much  less  expensive  than  the 
system  we  already  have. 

The  intent  is  good,  and  I  don't  think  anybody  is  against  environ- 
mental cleanup,  but  we  have  to  be  able  to  stay  in  business  or 
nobody  is  going  to  be  able  to  pay  for  it. 

Chairman  Sarpalius.  Mr.  Poshard,  do  you  have  anything  else? 

Mr.  Poshard.  No,  sir,  Mr.  Chairman. 

Chairman  Sarpalius.  Mr.  Ferer. 

Mr.  Ferer.  Just  a  comment.  I  agree  with  you,  Mr.  Chairman.  I 
think  the  pendulum  has  swung  too  far.  It  was  too  far  one  way 
where  people  were  polluting  all  over  the  country,  and  now  the  pen- 
dulum has  swung  too  far  in  the  other  direction,  as  you  point  out. 
The  standard  is  a  baby  has  to  be  able  to  eat  the  dirt.  That  is  ridicu- 
lous, just  as  the  other  extreme  was  ridiculous,  and  some  reality  has 
to  be  brought  into  this  thing. 

Just  one  other  comment  off  of  that  subject;  I  think  that  these 
1,300  Superfund  sites  or  the  dumps  of  America  would  be  5  times  or 
100  times  more  full  than  they  are  now  were  it  not  for  the  scrap 
industry  that  takes  these  commodities,  many,  many  different  coni- 
modities  in  normal  commercial  practice.  It  has  its  own  economic  vi- 
ability. The  materials  are  bought  and  paid  for  and  sold  as  raw  ma- 
terials to  industry,  and  those  scrap  dealers  are  almost  all  small 
businesses,  and  this  law  is  killing  us,  killing  us  all.  Thank  you,  sir. 

Chairman  Sarpalius.  Well,  I  said  that  earlier  that  it  is  amazing 
that  Mr.  Jackson  and  Mr.  Ferer  are  both  involved  in  recycling,  and 
they  are  being  penalized  substantially  for  doing  that.  Well,  let  me 
thank  you,  gentlemen,  for  your  testimony.  I  hope  you  can  under- 
stand the  frustrations  we  are  having  with  this  problem,  but  we  are 
trying  to  find  an  answer,  and  we  want  to  try  to  help  small  busi- 
nesses any  way  that  we  can  in  dealing  with  this  problem.  Your  tes- 
timony was  excellent;  the  answers  were  just  super. 

We  will  be  sending  you  a  letter  for  some  additional  questions  or 
answers  that  we  would  like  to  have  as  well,  and,  Mr.  Jackson,  if 
you  wouldn't  mind  furnishing  us  with  copies  of  some  of  the  letters 
that  you  had  talked.  Thank  you  so  much  for  your  help  and  this 
committee  is  adjourned  subject  to  the  call  of  the  Chair. 

[Whereupon,  at  11:30  p.m.,  the  subcommittee  was  adjourned,  sub- 
ject to  the  call  of  the  Chair.] 
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Thanks  again,  Mr.  Chairman,  for  continuing  this  committee's  investigation  into  Supcrfund's  inqjact 
on  Anxrica's  Small  businesses. 

I  don't  have  to  tell  anyone  here  that  Supcrfund  is  a  miserable  failure.  Cenainly  the  four  witnesses 
before  us  will  be  able  to  testify  to  that  At  the  same  time,  there  is  considerable  disagreement  as  to 
what  changes  should  be  made  to  the  existing  law. 

Frankly,  I'm  open  to  any  change  that  promises  to  accomplish  two  things. 

First,  increase  the  percentage  of  Superfund  dollars  that  actually  are  applied  to  cleaning  up  the  sites. 
As  we  all  know,  a  huge  percentage  of  every  dollar  spent  on  Supcrfund  is  spent  on  lawyers  and 
transaction  costs —  not  on  cleanup.  This  is  an  incredible  waste  that  can't  be  allowed  to  continue. 

Second,  we  need  to  cut  the  cost  of  cleanup.  The  estimates  of  cleaning  up  individual  Supcrfund  sites 
fluctuate  wildly  from  a  few  million  dollars  to  half- a- billion  or  more.  Often  at  the  same  site.  We 
need  to  establish  some  sort  of  reasonable  standard  that  can  be  applied  across  the  board. 

What  this  means  is  strengthening  our  definition  of  clean.  The  whole  concept  of  "din  clean  enough 
to  eat"  makes  little  sense  for  an  area  that's  never  going  to  become  somebody's  backyard. 

Finally,  I  have  a  philosophical  disagreement  with  the  premise  upon  which  Superfund  is  based.  As 
we'll  learn  from  our  wimesses  today,  most  of  the  parties  being  held  liable  for  cleaning  up  these  sites 
are  law-abiding  citizens.  ' 

In  every  way,  they've  obeyed  flie  sate  and  federal  rules  regarding  waste  disposal.  In  many  cases, 
they've  actually  followed  the  advice  of  EPA  and  state  officials  in  deciding  which  landfill  to  use. 
Now,  through  Superfund,  these  companies  are  being  punished  for  being  good  corporate  citizens. 

This  doesn't  make  sense  and  it  certainly  doesn't  enhance  our  efforts  to  clean  up  America.  Wc  need 
to  cleanup  hazardous  sites.  We  need  to  pay  for  this  cleanup.  And  we  need  to  do  it  in  a  reasonable 
amount  of  time.  Supcrfund  fails  all  three  of  these  criteria  and  so,  above  all,  we  need  to  rewrite 
Superfund. 
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STATEMENT  OF  CONGRESSMAN  JIM  RAMSTAD 

BEFORE  THE  SMALL  BUSINESS  SUBCOMMITTEE  ON  THE  ENVIRONMENT 

August  2,  1993 

The  Impact  of  Superfund  on  Small  Businesses 

Mr.  Chairman,  I  commend  you  for  holding  this  important  hearing  today. 

This  subcommittee  can  play  a  role  in  the  reauthorization  of  the  Superfund  law  this 
year.    Through  hearings  like  this  one,  we  can  alert  Congress  to  the  devastating 
impact  this  law  has  had  on  many  small  businesses. 

No  one  disputes  the  need  to  identify  and  clean  up  the  Superfund  sites.    Few 
contest  the  foundation  of  the  Superfund  law,  which  holds  that  the  polluters  must 
pay. 

But  obviously,  there  must        be  improvements  in  the  mechanisms  for  relieving 
minor  polluters  from  oppressive  third  party  contribution  lawsuits. 

I  have  heard  from  several  small  businesses  in  Minnesota  who  have  been  issued 
the  challenge,  "settle  with  us  now  for  thousands  of  dollars  or  we'll  sue  you  for 
much  more  very  soon."  Many  of  these  small  businesses  contest  the  allegation 
that  they  contributed  any  hazardous  waste,  and  yet  they  face  this  ultimatum. 

Clearly,  small  businesses  cannot  afford  this  new  cost-of-doing-business. 

Mr.  Chairman,  thanks  again  for  your  leadership  in  calling  this  hearing.    I  look 
forward  to  hearing  from  our  witnesses  today,  and  I  am  willing  to  work  with  you 
on  this  issue  as  the  reauthorization  bill  moves  through  the  House. 
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August  2,    1993 

Introduction 

The  Adhesives  Manufacturers  Association  (AMA)  appreciates  the 
opportunity  to  provide  testimony  to  the  Siobcommittee  on  Superfund 
issues  and  small  business.    Like  other  industrial  sectors,  the 
adhesives  industry  adds  Superfund  cost  recovery  actions  to  the 
long  list  of  environmental  •  oirrpliance  burdens  which  result  in 
reduced  competitiveness  .■-.■■•.i.  profits.   Their  frustration  in 
compounded  by  the  fact  that  their  actions  are  often  not  responsi- 
ble for  the  Superfund  "knock-at-the-door" ,  the  descriptions  below 
illustrate  this  point . 

AMA  represents  approximately  3  0  active  adhesive  manufacturing 
firms  with  numerous  facilities  across  the  United  States.   The 
Association's  membership  includes  many  small  regional  adhesive 
manufacturing  facilities  supplying  local  and  regional  packaging 
operations  including  food  and  general  packaging  applications. 
Association  members  produce  a  variety  of  adhesive  formulations 
many  of  which  are  "water-based"  non-toxic  materials  not  classi- 
fied as  hazardous  under  provisions  of  the  Resource  Conservation  & 
Recovery  Act  (RCRA) . 


26 


Liability  Results  Without  Direct  Contribution  of  Contamination  to 
Superfund  Sites 

At  least  two  AMA  members  recounted  situations  in  which  they  were 
named  as  PRPs  based  on  the  fact  that  containers  were  found  at 
dump  sites  that  carried  the  remnants  of  labels  with  company 
logos.   There  may  be  no  records  nor  indications  at  the  site  as  to 
the  contents  of  these  containers,  but  because  of  the  company 
logos  they  were  assumed  to  have  contributed  to  contcimination  at 
the  site,  hence  liability  was  also  assumed.   Here  is  the  eventual 
cost  break-down  in  one  instance.   Two  pint  jars  of  "lab  pack" 
material  were  identified  by  the  company  logo  at  an  NPL  site.   In 
this  case  the  material  was  identified  as  a  non-RCRA  material 
which  did  contain  a  small  amount  of  hazardous  constituents.   The 
eventual  de  minimis  settlement  with  EPA  came  to  $22,000.,  legal 
costs  amounted  to  $80,000  to  $90,000  more.   This  over  two  pint 
jars. 

This  instance  also  illustrates  potential  liability  that  results 
from  the  industrial  use  of  products  like  adhesives  and  for  other 
firms  producing  widely  used  industrial  commodities.  AMA  member 
noted  that  their  production  activities  carry  little  specific 
environmental  risk,  it  is  the  fate  of  their  products  and  packag- 
ing after  they  enter  commerce  that  concerns  them.   Although  the 
industry  makes  extensive  use  of  retumaOsle  bulk  containers  in 
many  applications,  other  uses  require  disposeible  or  one  time  use 
bulk  packaging  that  can  result  in  the  type  of  liability  described 
above.   Product  stewardship  is  a  partial  answer  and  it  is  prac- 
ticed extensively,  however  improper  disposal  of  used  containers 
and  residual  materials  can  not  be  completely  controlled  by 
manufacturers  and  is  bound  to  occur.   Again,  the  relative  toxici- 
ty of  this  material  seems  to  have  little  impact  if  the  desire  and 
potential  to  add  another  PRP  results  from  "found"  containers  or 
minor  quantities  of  materials.  What  becomes  of  "disposable"  bulk 
containers  that  are  not  returned?  They  can  be  filled  with 
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everything  from  innoxious  trash  to  methyl  ethyl  ketone  and  then 
properly  or  improperly  shipped  to  a  disposal  site  that  ends  up  on 
the  NPL. 

Zndustzy  Experience  With  Settlement  Processes 

Members  of  the  adhesives  industry  mentioned  several  issues  that 
they  suggest  should  be  addressed  in  Superfund  delibaerations . 
Several  members  noted  that  they  had  been  on  the  receiving  end  of 
CERCLA  Section  106  Abatement  Orders .   These  amount  to  demands  for 
payment  without  initial  appeal  rights.   Not  only  are  these  orders 
costly  and  virtually  uncontestable,,  but  public  media  coverage 
often  results  in  significant  stigma  for  individual  firms. 
Again,  in  the  AMA  member  case,  one  company  had  records  that 
proved  that  the  materials  shipped  to  the  NPL  site  had  no  CERCLA 
or  RCRA  hazardous  components,  despite  this  the  company  has  still 
not  recovered  its  costs  -  the  reimbursement  request  was  made  in 
1991. 

AMA  members  also  provided  their  views  on  de  minimis  issues  with 
which  this  committee  is  familiar.   They  advocated  through  experi- 
ence that  "reopener"  provisions  should  be  eliminated  or  limited 
to  specific  circumstances  where  egregious  violations  or  falsifi- 
cations of  representations  used  to  arrive  at  a  de  minimis  settle- 
ment are  discovered.   AMA  members  also  indicated  that  the 
provisions  of  the  1986  settlement  amendments  should  clarify  that 
suits  by  other  PRPs  for  transaction  costs  should  not  result  in 
additional  costs  for  PRPs  entering  de  minimis  settlements. 

AHA  Uenbers  Report  Problems  with  Real  Estate  Transactions 

Large  portions  of  industrial  America  now  lie  all  but  abandoned  as 
a  result  of  Superfund.   Industrial  enterprises  tell  of  maintain- 
ing a  presence  at  historical  manufacturing  sites,  virtually  a 
lightbulb  and  a  single  office  because  of  uncertainty  over  possi- 


28 


ble  environmental  contamination.   An  AMA  member  recounted  a  real 
estate  transaction,  the  selling  of  a  surplus  manufacturing  site 
that  resulted  in  Superfund  liability.   They  sold  a  tract  of 
property  with  no  known  environmental  contamination.   The  subse- 
quent owner  apparently  allowed  solvents  to  enter  groundwater. 
The  site  was  listed  for  Superfund  clean-up,  the  purchaser  was 
bankrupt  and  nowhere  to  be  found,  the  previous  owner,  the  AMA 
member,  became  a  PRP  and  incurred  significant  costs. 

AMA  members  also  mentioned  insurance  coverage  issues.   Superfund 
jurisdiction  is  established,  insurers  deny  coverage,  industrial 
firms  are  forced  to  sue  their  carriers  for  coverage.   Additional 
legal  costs  are  incurred  in  addition  to  negotiations  over  settle- 
ment costs  at  clean-up  sites. 

Conclusion 

AMA  members  are  representative  of  small  manufacturers  of  indus- 
trial commodities  that  find  themselves  in  Superfund' s  net.   As 
illustrated,  although  their  manufacturing  processes  may  rarely 
result  in  liability  at  their  own  facilities,  use  or  misuse  of 
their  products  and  product  packaging  has  often  resulted  in  PRP 
status.  As  small  PRPs  they  are  often  incur  additional  costs  at 
the  hands  of  larger  contributors  to  sites  and  have  run  headlong 
into  the  reluctance  of  EPA  to  use  the  settlement  tools  it  pos- 
sesses . 

Everyone  familiar  with  EPA' s  record  on  settlements  and  remediat- 
ed sites  supports  recently  announced  efforts  to  improve  operation 
of  the  program.   The  Association  and  many  others  urge  the  Con- 
gress to  continue  its  airing  of  Superfund  problems  and  issues  and 
to  make  it  clear  that  legislative  solutions  including  liability 
provisions  changes  are  on  the  table  for  discussion  and  modifica- 
tion. #  «  # 

2610.793 
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Mr.  Chairman  and  members  of  the  Subcommittee,  I  appreciate  this 
opportunity  to  appear  before  you  to  discuss  the  difficulties  the 
printing  industry  has  encountered  with  the  federal  Superfund 
program.   My  name  is  Ben  Cooper.   I  am  senior  vice  president  for 
the  Printing  Industries  of  America.   I  also  serve  as  Chairman  of 
the  Environment  Committee  for  the  Small  Business  Legislative 
Council,  a  permanent  coalition  of  approximately  100  small 
business  trade  associations. 

Simply  stated,  Superfund  is  a  disaster  for  small  business.   The 
liability  program  under  Superfund  encourages  litigation, 
discourages  cleanup,  and  causes  small  companies  to  lose  faith  in 
their  legal  system.   Had  I  not  received  a  phone  call  from  one  of 
our  members  from  Pennsylvania  last  week,  I  would  have  said  the 
same  thing,  but  the  experience  this  printer  shared  with  me  should 
provide  all  the  incentive  Congress  needs  to  correct  this  program 
as  soon  as  possible. 

During  the  1950 's  the  company  in  question  had  its  waste  picked  up 
by  the  local  municipality.   The  municipality  carried  the  waste  to 
a  number  of  different  sites  within  and  outside  his  county.   The 
sites  were  private.   In  1989,  the  owner  received  the  first 
indication  that  he  was  part  of  a  Superfund  site.   His  reaction 
was  to  retain  a  law  firm  to  represent  him  in  the  initial 
discussions.   The  company  was  identified  as  a  de  minimis 
contributor  by  the  Environmental  Protection  Agency.   His 
anticipated  settlement  cost  was  projected  to  be  less  than  $5,000. 
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Unfortunately,  although  EPA  can  identify  a  company  as  a  minimal 
contributor,  it  cannot  control  third  party  legal  action.   This 
company  has  been  sued  --  along  with  a  number  of  other  small  firms 
—  by  the  potentially  responsible  parties  (PRP's)  at  the  site. 
These  PRP's  have  decided  that  this  de  minimis  contributor's  share 
of  cleanup  is  not  under  $5000  as  determined  by  EPA  but  $250,000. 

The  net  effect  of  these  combined  actions  is  that  this  small 
company  has  expended  $97,000  in  legal  fees  to  date  to  defend 
itself  against  an  action  he  did  not  and  could  not  control  in  the 
first  place. 

Unfortunately,  it  gets  worse.  This  site  is  only  one  of  several 
to  which  the  municipality  delivered  waste.  At  least  one  of  the 
additional  sites  has  already  been  identified  as  a  Superfund  site. 

In  simple  language,  this  small  printer  is  facing  an  uncertain 
financial  future.   He  has  paid  nearly  $100,000  to  defend  himself 
against  an  estimated  expense  estimated  by  the  EPA  to  be  less  than 
$5000  because  the  federal  government  decided  the  only  way  to  make 
polluters  pay  is  to  create  a  liability  system  to  "punish  the 
polluter."   None  of  this  money  contributes  in  any  fashion  toward 
clean-up  of  the  sitel   The  theory  was  that  these  "polluters" 
would  be  forced  by  the  liability  system  to  negotiate  among 
themselves. 

As  is  the  case  so  often,  the  loser  in  this  deal  is  not  the 
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"polluter,"  but  some  small  business  person  who  did  what  he  or  she 
was  told  to  do  only  to  have  the  rules  changed  after  the  fact. 

Congress  has  an  opportunity  to  correct  this  situation.   If  it  is 
not  corrected,  more  and  more  companies  will  have  the  experience 
of  this  printer  in  Pennsylvania. 

I  want  to  thank  you  again  for  this  opportunity  to  testify.   We  in 
the  small  business  community  are  not  experts  on  the 
technicalities  of  Superfund.   However,  we  do  have  a  keen  sense  of 
right  and  wrong.   Mr.  Chairman,  the  current  superfund  law  is 
wrong. 
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West  End  Iron  and  Metal  Co. 

to  the  U.  S  House  of  Representatives 

Committee  on  Small  Business 

Subcommittee  on  Rural  Enterprises,  Exports,  and  the  Environment 

August  2,  1993 

Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  very 
pleased  to  be  here  today  to  relate  to  you  some  of  my  experiences 
with  the  EPA  settlement  procedures  for  small  contributors  under  the 
Super fund  program. 

Perhaps  a  general  introduction  to  my  company,  West  End  Iron 
and  Metal,  would  be  helpful  to  put  things  in  perspective.  West  End 
is  a  scrap  metal  processor.  We  buy  almost  anything  metallic  for 
recycling.  We  buy  material  from  industrial  plants,  mines, 
railroads  and  small  collectors  or  peddlers.  With  the  current 
emphasis  on  recycling,  metal  objects  diverted  from  landfills  have 
become  a  significant  portion  of  our  raw  material  stream. 

West  End  is  a  medium-sized  scrap  dealer.  We  ship 
approximately  30,000  tons  of  metallics  a  year  to  be  recycled.  West 
End  is  a  small  manufacturing  plant.  The  scrap  processing  business 
is  very  capital  intensive.  Cranes  to  move  these  materials  cost 
well  over  a  hundred  thousand  dollars?  processing  machinery  can  cost 
from  half  a  million  for  a  shear  to  several  million  dollars  for  a 
shredder.  As  with  most  industries  today  the  technology  is  changing 
rapidly.  We  must  keep  investing  in  plant  and  equipment  upgrades  if 
we  are  to  survive. 

West  End  is  a  union  shop.  We  employ  about  20  people 
currently.  Our  average  hourly  rate  is  over  ten  dollars.  In 
addition,  the  company  provides  health  insurance  and  a  pension  plan 
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for  its  employe^i  Many  of  these  employees  do  not  have  a  formal 
education  that  would  allow  them  to  readily  find  employment  at 
comparable  wages  elsewhere. 

West  End  has  been  in  business  for  more  than  75  years.  My 
partner  and  I  bought  the  company  from  the  previous  owner  in  1983. 
He  has  since  died.  West  End  had  an  excellent  reputation  as  a 
responsible,  active,  good  citizen  in  our  community.  I  am  pleased 
to  say  that  is  still  true. 

In  September,  1986,  I  was  shocked  to  receive  a  three-pound 
package  from  the  Environmental  Protection  Agency  identifying  West 
End  as  a  "potentially  responsible  party"  at  the  Arrowhead  refinery 
Superfund  site  in  nearby  Herraantown,  Minnesota.  I  contacted  EPA 
Region  V  offices  in  Chicago  and  explained  I  could  not  be  a 
contributor  to  the  pollution  at  the  Arrowhead  site,  because  it  was 
closed  several  years  before  I  bought  West  End.  But  the  EPA 
responded  that  I  was  not  being  pursued  personally.  They  were 
pursuing  West  End.  The  fact  that  I  could  not  have  had  anything  to 
do  with  pollution  at  the  Arrowhead  refinery  didn't  matter.  Nor  did 
it  matter  that  the  Arrowhead  refinery  itself  was  operated  within 
the  laws  and  standards  of  the  time  or  that  the  Minnesota  Pollution 
Control  Agency  (MPCA)  had  advertised  in  print  and  on  the  radio 
asking  people  to  use  Arrowhead  refinery  to  recycle  used  oil. 

West  End  was  identified  as  a  contributor  on  the  basis  of  truck 
driver  pickup  slips.  In  depositions  the  driver  and  the  site 
operator  both  evidenced  confusion  as  to  what  was  picked  up  at  West 
End.  It  may  have  been  transformer  oil,  which  was  burned  and  not  a 
part  of  the  refinery  pollution  stream.    They  also  evidenced 
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confusion  about  whether  what  was  picked  up  came  from  West  End  Iron 
or  another  scrap  processor  located  in  the  West  End  of  Duluth. 
Still,  since  I  was,  and  am,  unable  to  prove  West  End  did  not 
contribute  to  the  pollution  before  I  bought  the  company,  I  was,  and 
am,  a  defendant  in  the  case. 

The  records  of  Arrowhead  refinery,  on  which  this  suit  is 
based,  cover  only  two  or  three  years  of  the  time  the  plant 
operated.  That  is  about  10  percent  of  the  total  operating  time 
frame.  Thus,  there  is  a  huge  "orphan  share."  But,  because  three 
references  to  a  company  assumed  to  be  mine  were  found  in  these 
records,  we  are  a  responsible  party.  The  contribution  attributed 
to  West  End  in  these  records  is  less  than  one  half  of  one  percent 
of  the  total  identified. 

After  attending  several  meetings  and  corresponding  with  EPA 
Region  V  people,  I  received  a  letter  three  years  later  stating  that 
the  government  was  pursuing  only  parties  with  a  contribution 
greater  than  5,000  gallons  and  that  West  End  was  out  of  the  EPA 
proceedings.  However,  administration  of  the  Arrowhead  refinery 
site  was  later  passed  to  the  Minnesota  Pollution  Control  Agency 
(MPCA) ,  which  informed  me  that  it  would  not  recognize  any  de 
minimis  status  and  that  West  End  was  again  a  party  to  the  Arrowhead 
proceeding. 

Now,  as  we  are  approaching  seven  years  since  initial 
notification,  the  suit  goes  on.  There  are  more  than  300  third 
party  defendants.  There  are  government  attorneys,  defendant 
attorneys  and  even  a  court-ordered  liaison  counsel,  which  must  be 
paid  by  the  defendants  also.   West  End  has  spent  more  than  $50,000 
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in  this  action  so  far.  It  is  not  exaggeration  to  say  that  the 
Arrowhead  refinery  suit  threatens  the  continued  existence  of  a  75- 
year-old  company  and  the  future  of  its  20  employees. 

Since  being  named  a  PRP  at  the  Arrowhead  site,  West  End  has 
received  notification  of  involvement  in  three  additional  sites: 
Omaha,  Nebraska;  Savannah,  Illinois,  and  Andover,  Minnesota.  All 
of  these  sites  were  closed  many  years  prior  to  my  purchase  of  West 
End.  At  all  of  these  sites,  the  contribution  attributed  to  West 
End  is  very  small.  At  two  of  these  sites  settlements  finally 
appear  near.  One  of  these  two  was  an  offer  open  for  45  days  to 
settle  for  $10,000.  Failure  to  settle  will  result  in  further  legal 
action.  Although  this  appears  to  be  extortion  by  the  government, 
we  are  going  to  accept  this  settlement.  West  End  cannot  afford 
more  long-term  litigation. 

On  the  other  hand,  we  cannot  avoid  such  litigation.  West  End 
has  been  named  at  sites  I  never  heard  of;  there  may  be  more.  It  is 
not  fair,  or  reasonable,  to  sue  me  for  actions  that  were  legal  when 
taken.  It  is  not  fair,  or  reasonable,  to  sue  me  for  acts  I  did  not 
commit. 

EPA  notified  me  that  West  End  was  a  potentially  responsible 
party  at  Arrowhead  in  September,  1986,  the  same  year  Congress 
passed  the  Superfund  Amendments  and  Reauthorization  Act  (SARA) . 
The  reauthorization  contained  Section  122  which  directs  EPA 
"whenever  practicable  and  in  the  public  interest"  to  enter  into 
settlement  agreements  with  PRPs  "to  expedite  effective  remedial 
actions  and  minimize  litigation."  The  statute  gave  EPA  several 
"tools"  to  facilitate  these  settlements,  including  "covenants  not 
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to  sue"  and  "de  minimis"  settlements  with  parties  like  West  End. 
However,  in  West  End's  experience,  these  "tools"  have  not  worked. 

How  did  such  well-intentioned  legislation  get  so  misdirected? 
The  funding  mechanism  of  Superfund  is  designed  to  obtain  money  for 
these  huge  cleanups  from  those  identified  as  PRPs.  These  are 
companies  that  had  any  kind  of  connection  with  the  site,  even  if 
everything  was  done  legally  at  that  time.  Companies  that  had 
absolutely  no  control  over  any  actions  at  the  site  are  included. 
Many  of  the  sites  involved  have  been  closed  for  years.  Records  of 
activity  are  freguently  limited  or  virtually  non-existent.  It  is 
impossible  for  the  EPA,  or  anyone  else,  to  determine  fairly  how 
much  or  to  what  degree  any  party  is  responsible  for  a  site. 
How  Small  Businesses  Are  at  a  Disadvantage 

Small  companies,  like  West  End  Iron  and  Metal,  are  at  a 
distinct  disadvantage  when  they  encounter  EPA,  larger  companies  and 
armies  of  lawyers  during  the  Superfund  process.  Small  businesses 
do  not  have  the  time,  expertise,  resources  or  manpower  to  defend 
themselves  in  complicated  lawsuits  or  negotiate  with  EPA  to  try  to 
ensure  that  they  are  paying  only  their  "fair"  share.  As  I've 
noted,  West  End  employs  20  people;  we  do  not  have  a  legal 
department  or  an  environmental  consultant  on  staff  to  deal  with  the 
time-consuming  work  of  reviewing  10  years  worth  of  records  for  any 
evidence  of  where  the  company  sent  waste,  responding  to  EPA  or 
communicating  with  attorneys  for  other  PRPs.  Instead,  I  am  forced 
to  spend  valuable  management  time  addressing  the  problems  that 
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result  from  being  tagged  as  a  PRP  at  four  sites  on  the  National 
Priorities  List  (NPL) .  Rather  than  keeping  up  with  the  latest 
recycling  techniques  or  developing  strategies  to  attract  business, 
I  am  worrying  about  how  much  I  will  be  forced  to  spend  because  of 
waste  that  my  company  handled  legally  years  before  I  purchased  the 
business. 

In  addition,  I  have  had  to  hire  attorneys  to  negotiate  with 
EPA  and  attorneys  for  other  PRPs.  I  estimate  West  End's  Superfund 
legal  bills  to  be  about  $80,000  so  far,  just  in  the  last  five 
years.  That  may  not  sound  like  a  lot  for  a  company  like  Dupont, 
which  can  chalk  that  up  as  a  minor  setback  and  just  shift  money 
from  another  division  of  the  company  to  cover  its  expenses,  but  it 
is  a  huge  sum  to  someone  like  me  who  worries  about  meeting  payroll 
and  servicing  equipment.  West  End's  legal  expenses  are  a  huge 
burden  on  the  company  and  there  is  no  end  in  sight.  The  drain  on 
the  company  and  the  distraction  from  our  core  business  has  pushed 
us  to  the  brink  of  bankruptcy. 

Small  businesses  find  out  that  when  you  are  named  as  a 
potentially  responsible  party  at  a  site,  your  entire  business  and 
its  viability  are  affected.  If  other  companies  are  named  and  sue 
you  for  contribution,  you  do  not  really  have  any  options  other  than 
to  settle  as  quickly  as  possible  —  but  most  companies  don't  get 
the  opportunity  to  settle  until  years  after  they  are  named  a  PRP  or 
sued.  This  was  evident  at  a  site  in  Southern  Minnesota,  the 
OakGrove  landfill.  A  law  firm  hired  by  the  PRPs  charged  with 
paying  for  the  $6.5  million  cleanup  bill  sent  out  letters  to 
hundreds  of  small  businesses  threatening  to  sue  if  they  did  not 
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ante  up  their  appointed  "share"  of  the  cleanup.  These  shares 
ranged  anywhere  from  $8,000  to  $200,000.  No  explanation  was 
provided  for  how  the  trust  came  up  with  these  nice  round  numbers, 
but  in  the  end  after  wasting  time  and  money  seeking  an  alternative 
most  of  these  companies  will  settle.  They  cannot  afford  to  hire 
lawyers  to  fight  this;  the  legal  bill  would  probably  be  more  than 
the  amount  they  are  supposed  to  pay  to  the  PRP  trust. 

I  am  sure  most  of  these  parties  feel  overwhelmed  by  the  threat 
of  legal  action.  The  kind  of  companies  receiving  notice  from  the 
trust  were  local  small  businesses  that  are  unfamiliar  with  the 
Superfund  program  or  its  financing  system.  The  letter,  which  I 
would  like  to  submit  for  the  record,  amounts  to  extortion  -  settle 
up  now  or  else  suffer  the  legal  consequences.  It  does  not  matter 
that  many  of  these  small  businesses  complied  with  disposal 
regulations  at  the  time.  Under  the  current  liability  system,  small 
businesses  are  guilty  until  proven  innocent.  Even  if  a  company  can 
prove  that  it  did  not  contribute  waste  to  a  site,  it  would  take 
years  and  cost  thousands  of  dollars  in  legal  fees  to  dispute. 
Attorneys  for  the  trust  explain  that  the  letter  they  sent  is  not 
only  legal,  it's  the  "time-honored  way  to  share  the  cost  of 
environmental  cleanup." 

As  a  businessman  myself,  I  can  understand  why  larger  PRPs,  who 
very  likely  are  no  more  deserving  of  the  sobriquet  "polluter"  than 
I  am,  want  to  spread  the  cost  of  these  environmental  cleanups.  The 
price  tags  are  enormous.  However,  as  a  small  businessman  the 
financial  burden  of  sharing  the  bill  is  difficult  if  not  impossible 
to  carry. 
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The  Liability  System's  Impact  on  Availability  of  Credit 

The  impact  of  the  Superfund  process  on  small  businesses 
involves  much  more  than  expensive  cleanup  and  legal  bills.  Once  a 
small  company  becomes  tangled  in  the  mess,  its  problems  are  only 
beginning.  Perhaps  the  most  serious  problems  facing  small 
businesses  with  contingent  liability  is  the  inability  to  obtain  a 
bank  loan.  Because  of  the  Superfund  fundraising  system,  the 
ultimate  liability  of  a  PRP  remains  unknown  for  many  years.  Banks 
therefore  refuse  to  lend  money  to  parties  who  have  any  potential 
environmental  liabilities,  because  they  cannot  quantify  the  risk 
they  would  be  assuming. 

My  company  desperately  needs  some  basic  capital  improvements. 
West  End's  plant  and  equipment  needs  repair  or  upgrading.  In  order 
to  stay  competitive  in  the  recycling  business,  a  company  must 
employ  the  most  modern  and  efficient  techniques.  Without  the  cash 
flow  to  finance  these  improvements,  I  attempted  to  secure  financing 
from  a  local  bank.  I  own  10  acres  of  property  valued  at  $400,000 
free  and  clear  and  wanted  to  take  out  a  mortgage  on  the  land  to  pay 
for  new  equipment.  I  spoke  with  four  banks,  all  of  which  refused 
to  even  touch  the  land  for  fear  that  they  could  be  held  accountable 
for  any  of  the  company's  contingent  liability.  West  End's  credit 
is  effectively  suspended  indefinitely. 

The  fact  that  no  one  can  tell  me  how  long  the  company  will  be 
liable  means  that  I  will  probably  not  be  able  to  secure  a  loan  for 
these  much  needed  improvements  for  several  years  and  my  business  is 
bound  to  suffer  or  go  under. 

Many  of  the  small  businesses  named  as  PRPs  at  the  Arrowhead 


41 


site  experienced  problems  that  go  beyond  the  daily  routine  of 
running  a  business.  Many  small  family-owned  gas  stations  who  sent 
small  amounts  of  used  motor  oil  to  be  recycled  at  the  Arrowhead 
refinery  have  been  unable  to  bounce  back  from  the  financial  blow 
dealt  to  them  as  a  result  of  their  liability  for  cleanup.  Many  of 
the  owners  of  these  gas  stations  have  everything  tied  up  their 
businesses.  After  spending  thirty  years  building  a  business  and 
planning  on  selling  it  to  pay  for  a  secure  retirement,  these  owners 
are  left  with  nothing  but  liability  for  waste  they  thought  was 
disposed  of  properly.  No  one  will  buy  a  gas  station  that  is 
responsible  for  waste  at  a  Superfund  site.  These  owners  are  not 
only  affected  by  the  financial  burden  of  legal  fees  and  cleanup 
costs  now  and  in  the  next  few  years,  but  their  future  stability  and 
source  of  income  is  severely  threatened. 

The  uncertainty  that  hangs  over  my  company  as  a  result  of  its 
liability  at  four  Superfund  sites  is  indeed  a  debilitating  force. 
Without  necessary  capital  improvements,  available  credit  and 
productive  use  of  the  company's  manpower.  West  End  Iron  and  Metal 
cannot  be  a  profitable  business.  Preoccupied  by  settling  our  share 
at  these  sites,  the  company  has  lost  its  focus  as  well  as  many 
opportunities.  Profits  have  vanished,  employees  fear  bankruptcy 
and  despite'  the  thousands  of  dollars  I  have  spent  in  legal  fees, 
only  a  small  percentage  has  gone  toward  actually  cleaning  up  the 
sites.  Even  if  I  attempted  to  sell  the  company,  no  one  would  touch 
it  with  a  ten  foot  pole.  Just  as  I  inherited  the  responsibility 
for  waste  contributed  to  a  site  years  before  I  bought  the  company, 
any  new  owner  would  be  liable  for  the  company's  past  actions,  even 
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though  they  were  legal  at  the  time. 

De  Minimis  Tinkering  Won't  Solve  the  Problem 

Congress  and  EPA  can  make  small  improvements  to  the  de  minimis 
settlement  process,  but,  at  best,  working  out  a  de  minimis 
settlement  will  still  take  years  —  not  months  —  during  which  time 
small  businesses  like  West  End  will  continue  to  suffer  the  triple 
hit  to  their  ability  to  raise  capital,  their  staff  focus,  and  their 
cash  flow.  All  that  EPA  just  proposed  is  to  try  to  do  de  minimis 
settlements  a  little  "earlier"  than  now  —  not  to  do  them  early. 
Such  modifications  around  the  edges  simply  will  not  prevent 
Superfund  from  driving  hundreds  of  job-providing  law-abiding  small 
businesses  into  bankruptcy.  Superfund' s  liability/ fundraising 
system  must  be  fundamentally  changed. 

As  you  know,  EPA's  had  its  de  minimis  authority  since  1986, 
but  it  has  concluded  de  minimis  settlements  at  a  relative  handful 
of  sites.  I  think  that  nothing  Congress  or  EPA  can  do  to  the  de 
minimis  process  will  significantly  improve  this  record.  In  any 
case,  even  when  de  minimis  settlements  do  occur,  small  businesses 
will  be  trapped  in  the  system  and  hung  out  to  dry  for  years  while 
they  wait  for  their  liability  to  be  settled. 

Simply  put,  neither  EPA  nor  big  PRPs  want  to  settle  with  small 
PRPs  until  they  have  proof  of  who  is  big  and  who  is  small,  and  they 
know  what  the  overall  cleanup  cost  will  be.  At  Arrowhead,  they 
have  been  working  on  that  for  10  years  now,  but  proof  of  who  sent 
how  much  of  what  does  not  exist.  Arrowhead  is  like  most  other 
multi-party  sites  which  operated  before  the  mid-1980s  in  that  its 
waste  records  are  so  scanty  that  investigators  cannot  prove 
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anything,  let  alone  come  up  with  a  fair  basis  for  allocating  costs. 

In  the  few  instances  in  which  EPA  has  employed  de  minimis 
settlements,  it  took  many  years  of  negotiating  and  analysis  to 
determine  who  the  small  parties  were  and  how  much  they  would  have 
to  pay  to  get  out.  It  just  takes  that  long  to  dig  through  old  and 
incomplete  waste  records,  select  a  remedy,  and  get  a  good  idea  of 
its  final  price  tag.  And  after  all  that  time  and  legal  fees,  the 
settlement  offers  often  bear  little  relation  to  the  small 
businesses'  contribution  to  harm  or  even  generation  of  waste  —  to 
say  nothing  of  the  fact  that  most  broke  no  laws  and  behaved 
responsibly. 

A   further   explanation   for   the   paucity   of   de minimis 

settlements  is  that  by  their  very  nature,  they  raise  little  money 
for  cleanup  yet  require  that  EPA  devote  considerable  resources  to 
gathering  the  information  and  allocating  the  costs  upon  which  to 
base  a  settlement.   Thus,  to  maximize  the  amount  of  cleanup  it  can 

compel   with   its   limited   budget,   EPA   has   given   de minimis 

settlements  low  priority  in  the  competition  for  resources. 
Permanent  Site  Remedies  and  the  Need  for  Closure 

Superfund's  liability  fundraising  system  creates  an 
irreconcilable  conflict  between  the  interests  of  those  affected  by 
the  Superfund  sites  and  the  needs  of  the  PRPs  made  to  pay  for  the 
cleanup  of  these  sites.  I  just  discussed  all  the  uncertainties  of 
the  first  phase  of  Superfund.   But  there  can  be  a  second  problem. 

People  living  near  a  Superfund  site  need  to  know  that  their 
health  will  be  protected.  If  a  remedy  fails,  it  must  be  redone. 
But  under  the  current  system,  the  money  to  pay  for  both  initial 
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construction  and  replacement  if  necessary  must  be  raised  from  PRPs. 
Thus,  there  is  a  pressure  to  keep  PRPs  on  the  hook  indefinitely 
unless  it  is  certain  that  every  speck  of  contamination  has  been 
moved  or  destroyed. 

But  PRPs,  especially  smaller  businesses,  need  certainty  and 
speed.  I  need  to  be  able  to  tell  banks  that  my  liability  has  been 
resolved  permanently.  Otherwise,  all  of  the  problems  caused  by 
contingent  liability,  which  I  have  now,  will  continue  indefinitely. 
Thus,  small  businesses  like  West  End  need  to  be  able  to  pay  a  fixed 
sum  and  receive  a  settlement  which  provides  contribution  protection 
from  other  PRPs  and  contains  no  reopeners.  Further,  we  cannot 
afford  to  pay  EPA  sizable  premiums  for  closure  to  offset  the 
possibility  of  remedy  failure. 

Small  businesses  are  caught  in  a  Catch-22.  The  Superfund 
law's  reliance  on  PRP  financing  prevents  EPA  from  offering  us  the 
closure  we  need  until  the  remedy  is  selected  and  priced,  and, 
sometimes,  until  a  permanent  remedy  has  been  successfully 
completed.  In  either  case,  we  are  waiting  a  long,  long  time,  and 
we  suffer  all  of  the  effects  of  uncertain  liability  in  the 
meantime. 

There  is  no  solution  to  this  problem  within  the  confines  of 
the  current  liability  fundraising  system.   Only  by  replacing  the 
current  system  can  we  reconcile  the  needs  for  closure  and  assured 
protection. 
The  Need  for  Fundamental  Reform 

Nothing  short  of  fundamental  reform  of  the  entire  Superfund 
program  and  its  financing  mechanism  will  alleviate  the  plight  of 
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small  businesses.  Devastated  companies  like  mine  are  the 
collateral  damage  which  inevitably  results  from  the  current 
Superfund  law's  reliance  on  site-by-site  liability  to  raise  cleanup 
money.  So  long  as  EPA  is  forced  to  pursue  large  PRPs  to  finance 
cleanup,  these  large  PRPs  will  balk  at  paying  a  disproportionate 
share  of  the  cleanup  costs,  and  they  will  sue  small  businesses  with 
the  consequences  I  have  described.  This  situation  is  not  EPA's 
fault.  Nor  is  it  the  fault  of  the  big  PRPs.  It  is  the  natural  and 
inevitable  outcome  of  Superfund's  liability  financing  system. 

If  Congress  is  serious  about  helping  small  business,  it  should 
eliminate  liability  for  lawful  waste  disposal  before  1986  and 
provide  for  an  alternative  source  of  cleanup  funds.  Any  number  of 
taxes  would  do  the  job  without  the  wasted  money  on  legal  fees  and 
other  non-cleanup  costs  or  the  unnecessary  suffering  which  the 
liability  system  causes.  Such  a  tax  should  spread  the  cost  of 
cleanup  across  the  US  economy  because  every  aspect  of  the  economy 
benefited  from  the  products  of  industrialization  made  possible  by 
the  legally  disposed  waste  which  now  must  be  cleaned  up. 

The  cleanup  of  hazardous  waste  is  a  practical  problem  which 
requires  a  practical  solution.  Quite  simply,  the  current  law  has 
failed.  In  thirteen  years,  it  has  only  cleaned  about  one  tenth  of 
the  sites  on  the  National  Priorities  List,  and  it  has  wasted 
billions  on  legal  fees  and  unjustly  punished  thousands  of 
businesses.  Those  who  broke  the  law  should  be  made  to  pay,  but 
law-abiding  companies,  their  owners,  shareholders  and  employees 
should  not  be  subject  to  the  kind  of  treatment  West  End,  and 
countless  other  hapless  small  businesses,  have  received.   Funding 
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the  cleanup  of  hazardous  waste  is  necessary  and  important,  but  the 
current  system  wastes  society's  resources  and  drags  our  economy 
down  along  with  the  thousands  of  small  businesses  it  touches. 

Unless  the  government  figures  out  a  better  way  to  pay  for 
cleaning  up  these  hazardous  waste  sites,  many  small  businesses,  the 
backbone  of  the  American  economy,  will  disappear.  If  the  Superfund 
program  is  not  dramatically  changed  the  economy  will  continue  to 
suffer  and  contaminated  sites  will  continue  to  endanger  the  health 
and  safety  of  the  public.   A  new  way  is  needed. 
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"^NOTICE 

Informational  Meeting  on  the  Oak 

Grcve  Sanitary  Landfill  Superfund 

Litigation 

A  m  -etlng  for  all  poter^tlal  .defendants  in  the  impending 
Superfund  '.itigation  over  :lie  Oak  Grove  Sanitary  Landfill  has  been 
scheduled  as  follows; 


DATE 
LOCATION: 

TIME: 
PURPOSE: 


MAP: 


V.ay  5.  1S93 

in  the  GsTimaslurn  of  the  Anoka-Ramsey  CommuiaitN 
College,  '11200  >AV  Mississippi  Blvd..  Coon  Rapids'. 
.Minnesota    (see  map  below) 

6:-jO  -    S:00  p.m. 

1:0  provide  inibrmation  about  the  site,  the  cleanup  now 
underA'ay.  the  costs  involved,  the  cost  reccverv'  actio  ■ 
being  undertaken  by  the  Oak  Grove  Trust  Group,  and 
the  .oppoi^unity  tor  settlement  of  potentially 
responsible  parties'  financial  Uabllltv' 
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OPPCfMAN     Heins    &    Paquin 

H  INNCAPOtlS,    MlNMtJOTA    »640l 
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Delano,  MN   5  5  323 


>Tm-C£-QFX£GAiL  CLAIM 

Rg:   Impecding   Environmental   Lawsuit   and 
Opportunity  for  Settlement 

;:ear  Randy's  Sanitation,  Inc.: 

I  ion  writina  to  ycu  on  behalf  of  the  Cak  Grove  Sanitary 
Landfill  Tr-a3t  ;"Tru3t"/,  as  Litigation  Counsel  for  the  Trust. 
This  is  to  infonrx  you  that  '.  i;  you  will  be  a  defendant  in  an 
impending  contribution/ cost  recovery  lawsuit  brought  by  the  Trust; 
and  (2)  you  have  a  limited  time  opportunity  to  settle  your 
differences  with  the  Trust  and  receive  contribution  protection 
against  future  lawsuits  by  the  Ti-ust. 

The  following  gives  you  a  description  of  the  contamir.ated 
site,  the  Trust,  the  ur.pending  Iswsult  and  settlement. 

X.    THg  SITB 

The  contaminated  site  is  the  Oa)<  Grove  Sanitary  Landfill 
located  in  Anoka  County,  Minni'sota.  The  site  was  used  as  a  mixed 
municipal  and  industrial  landfill  from  1967  to  1984.  On  June  10, 
1986,  "it  was  placed  on  the  National  Priorities  List  as  a 
contaminated  federal  Sucerfund  site.  Hazardous  sxihstances  at  the 
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Oak  Grov*  site  include,  but  are  not  Halted  to,  arsenic,  bariua, 
b«nz«ne,  1,  2-dichloroethan«,  athylbenzone,  nickel,  toluene,  vinyl 
chloride  and  xylene,  wastes  which  characteristically  produce  these 
hazardous  suisstances  include  (but  are  not  limited  to)  oil  sludge, 
paints,  solvents,  foundry  sand  and  wastes,  acids,  metal  sludge, 
chlorinated  and  non-chlorinated  organic  compounds,  cutting  oils  and 
lubricants,  cleaning  solvents,  inXs,  pesticide  wastes,  aerosol 
cans,  paint  removers,  lacquers,  garden  insecticides,  household 
chemicals,  and  the  liXe. 

waits  aeni»rits<S  or  triaspcrted  by  tout  coMpanv  was  transpyrted 

to  and  auaped  at  the  sits. 

On  December  23,  1991,  the  Environmental  Protection  Agency 
("EPA")  issued  an  unilateral  Administrative  Order  under  Section 
106(a)  of  the  Ccmprehensive  Environmental  Reaponea,  Compensation 
and  Liability  Act  ("CERCUi"  or  "Superfund")  (42  U.S.C.  S  96061(a)) 
("106  Order")  requiring  cl«dn-up  of  the  site. 

8.   THa  CLaAycT  and  coara 

The  EPA  has  esctenslvely  investigated  the  conditions  at  the  Oak 
Grove  site.  Monitoring  has  uncovered  hazardous  siibstances  in 
contaminated  soils  and  groundwater  at  the  site.  The  EPA's  costs, 
which  are  recoverable  by  EPA  from  site  generators  and  transporters, 
currently  exceed  $2  million. 

The  final  site  raaediation  required  by  the  EPA  includes 
capping  the  landfill,  including  installing  a  geomembrane  barrier 
layer,  monitoring  ambient  air,  long-term  monitoring  of  shallow  and 
deep  aquifers  and  long-term  monitoring  of  surface  waters.  The 
remediation  will  cost  an  estiaatad  S4 . 5  million,  so  the  total  cost 
is  estimated  to  be  $6.5  million. 

C.    TES   T8UBT 

The  Tnast  is  composed  of  several  dozen  companies  who  have 
committed  to  front  the  costs  of  cleaning  up  the  OaJc  Grove  Sanitary 
landfill.  The  members  of  the  Trust  have  collected  over  $6  million 
to  fund  the  final  remediation,  monitoring  and  reimbursement  for 
costs.'  In  addition,  the  Trust  members  have  expended  substantial 
sums  for  legal,  engineering  and  consultant  fees. 

The  Trust,  through  the  iapending  lawsuit,  will  seek  to  recover 
from  you  and  other  non-Trust  member  waste  generators  and 
transporters  the  approximately  $6.5  million  plus  fees  and  expenses 
that  the  Trust  has  committed  to  clean  up  the  site. 


'The  range  of  individual  contributions  is  between  approximately 
$30,000  and  $130,000. 
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D.  rmt    LAW    MfD    Tffg    LAr<gOIY 

CERCLA  impoaeB  joint,  several  and  strict  liability  on 
ganaratora  of  "hazardous  gubatances. "  Hazardous  substances  include 
not  only  hazardous  wa«t*  and  characteristic  waste,  but  also  1,000 
or  more  chemical  compound)!  set  out  in  40  C.F.R.  S  302.4.  A  trace 
amount  of  any  substance  listed  as  hazardous  invoJces  CERCLA 
liability.  virtually  any  vasts  stream  sent  to  a  CERCLA  site  may 
contain  hazardv^ua  substances  subject  to  broad  Superfund  liability. 

CERCI-V  peraita  parties  who  clean  up  a  Superfund  site,  such  as 
the  Trust,  to  recover  costs  froa  others  who  are  responsible  for  the 
contamination.  Our  investigation  shows  that  you  ara  either  one  of 
the  companies  which  g«nerated  waste  which  was  transported  to  and 
dumped  at  Oak  Grove,  or  are  a  company  which  transported  that  waste 
to  OaJc  Grove.  Under  CERCLA,  you  are  lagally  liable  to  the  Trust 
for  your  share  of  the  costs  of  cleanup. 

Unless  you  settle  promptly,  the  Trust  will  niuie  you  as  one  of 
the  defendants  in  a  civil  onvironaental  lawsuit  in  federal  district 
court  in  Minneapolis.  That  Complaint  will  be  filed  later  this 
year.  The  lawsuit  will  aul<  the  Court  to  require  all  defendants  to 
reimbui-se  the  Trust  for  contributions  and  out-of-pocket  expenses 
towards  cleanup,  for  the  costs  which  the  EPA  has  incurred  and  will 
incur  in  ov«r«eeing  th«  claanup,  for  any  costs  of  the  Minnesota 
Pollution  Control  Agency  ("KPCA")  which  have  been  passed  on  to  the 
Trust  Group,  and  for  all  the  attorneys  fees  and  costs  incurred  in 
securing  contribution  and  cost  recovery  from  defendants. 

once  the  Trust's  Complaint  is  filed  with  the  Court,  you  will 
have  twenty  (20)  days  to  file  a  formal  Answer  with  the  Court, 
setting  out  your  legal  position  and  any  legal  defenses  you  may  have 
to  the  action.  You  will  also  be  served  with  discovery  at  the  tiie 
of  the  Conplaint;  you  will  hav«  to  provide  information  regarding 
your  waata  stream,  dJ.spoB.jl  of  waste,  use  of  waste  haulers,  use  of 
the  Oa.^  Grove  Sanitary  Landfill  and  financial  information  about 
your  company  or  fira.  All  that  information  will  be  used  at  t.ha 
trial  to  establish  your  iihars  of  the  coats  for  the  site. 

Th«re  is  a  llmitftd  period  of  time  during  which  you  can  act  to 
avoid  being  najned  in  this  lawsuit. 

The  Trust  and  the  EPA  have  been  negotiating  a  Consent  Decree 
under  which  the  Truot  conunito  to  long-term  responsibility  for 
cleanup  And  monitoring  of  the  aite,  and  through  which  the  EPA  will 
settle  with  the  Trust-  You  have  an  opportunity  to  join  in  a.^.d 
receive  the  benefits  of  the  settlement  which  will  b«  entered  into 
between  the  EPA  and  the  Trust. 
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The  aoet  laportant  benefit  for  you,  as  a  potential  defendant, 
Is  that  any  party  who  settles  with  the  Truat  will  not  be  sued  by 
the  Trust  for  any  portion  of  th«  coate  of  remediation  at  the  Oak 
Grove  site.  In  addition,  vo  have  been  dincuoBing  with  the  EPA  the 
possibility  that  anyona  who  Battles  with  the  Trust  before  the 
Consent  peoree  i»  rile^  yith  thf  Court  will  b«  abla  to  eign  onto 
the  Consent  Decree  and  receive  the  protection  provided  in  the 
federal  3up«rfund  law  from  suits  by  otJier  parties  or  groups,  and 
the  EPA,  for  contribution  or  repayment  of  others'  costs.  We  have 
reason  to  b«liove  that  rPA  will  be  receptive  to  Uiis  concept.  This 
concept  would  provide  additional  protection  to  settling  parties, 
since  not  only  will  they  not  be  sued  by  the  Trust  and  potentially 
by  EPA,  they  would  not  be  sued  by  *ny  other  of  the  severel  hundred 
p^rtiyy  at  the  sito  and  aaJced  to  contribute  money  to  reduce  their 
shares  of  thoi  cleanup  coats.  By  becoming  a  member  of  the  Tr\ist  and 
signing  onto  th-u  Consent  Decree,  you  would  have  the  siime  assurance 
as  th.a  «xi»tin'j  Trust  a«j2LL>ei-.-i  that  the  EPA  and  other  parties  would 
not  be  able  tc  Incrmase  the  amount  you  pay  to  settle  your 
responoibil ity  for  tha  wite. 

There  is  a  -fgconct  'jubst-^ntial  benefit  to  early  settlement.  As 
a  settlor  under  th«  Truot  Agreement,  the  Trust  Group  will  not  look 
to  you  for  futura  ocntributions  to  the  ongoing  cost  of  cleaning  up 
and  aonitoring  the  Oak  Grove  site  under  the  cleanup  plan  that  has 
been   accepted  by  the  EPA. 

Thsrs  is-a  r.nlrd  isufcst^ntial  benefit  to  earlv  settlegient-  We 
are  providunq  an  early  settlement  discount  for  companies  like  you. 
Companieto  like  you  require  a  payment  of  $30,000.  We  will  settle 
with  you  for  50%  cf  thin  amount  if  completed  within  this  early 
settlement  period. 

It  is  vital  ]y  important  that  you  act  now.  We  expect  t.^e 
Consent  Decree  will  be  finalized  and  lodged  with  the  Court  shortly. 
To  join  in  and  receive  the  benefits  of  the  settlement  between  the 
EPA  and  the  Trust,  tou  ai;at  pjcm  on  ijg  the  Coasfpt  Decree  before  it 
it  filed  yltb  the  Oo^rt.  There  will  be  a  period  of  time  needed  to 
finalize  arrangements  with  the  EPA  to  add  your  name  to  the  Consent 
Decree,  so  prompt  action  on  your  part  will  avoid  losing  this 
opportunity. 

In  order  to  settle  with  the  Trust  Group  and  the  EPA,  you  will 
have  to  do  thr«e  things: 

(1)  a>3ra«  to  the  tatTss  of  the  Trust  Agreement  now 
j.n  place  and  sign  that  Agreement; 

(2)  agree  to  the  terms  of  the  Consent  Decree  and 
sign  that  Decree  as  a  settling  party;  and 

(^)  X^y    t.^a  early  settlement  sua  of  $;5,000. 
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Th«  Boney  raquirad  for  you  to  join  th«  Battlement  is 
significantly  less  than  we  will  seeJc  in  Court  when  we  proceed  with 
our  lawsuit  against  you,  and  is  of  course  separate  from  any  demand 
which  the  EPA  or  another  party  may  seeX  in  a  direct  action  against 
you. 

You  may  call  Charles  Sauon,  Christopher  Sandberg,  or  William 
Gengler,  litigation  attornays  for  the  Trust,  at  339-6900  for 
further  inforaation  jLbout  how  to  submit  payment  and  sign  the  Trust 
Agreement  and  Consent  Decree.  We  will  be  holding  a  public 
infoirmatlonai  meeting  on  May  5,  1993,  at  6:00  p.m.  in  the  gymnasiua 
of  the  AnoJta  Ramsey  Community  College,  11200  N.W.  Mississippi 
Boulevard,  Coon  Rapids,  Minnesota.  You  are  welcome  to  attend  that 
meeting  to  hear  more  of  the  process  for  settling  with  the  Trust. 

I  must  emphasize  '■Jiat  the  dataa  and  terms  of  this  demand  are 
not  negotiable.  The  group  of  defendants  which  we  have  identified 
is  quite  large,  and  we  simply  do  not  have  the  ability  to  make 
individual  variances  from  the  amount  notad  above.  To  participate, 
you  must  sign  both  documenta  and  pay  in  full  by  Jub*  15.  1993. 


Ver^  truly- youxs , 
OPPEKXAJ?  HEIla  6  PAQCIN 


'a 

Charles  H.  Nauen 

Litigation  Counsel  for  the  Oa)c  Grove 

Sanitary  Landfill  Trust 


OaK  Grovi  Sjn*£a..-\-  L^r.dJiil  Trust 
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AARON      PERER      &      SONS      CO. 

909     ABBOTT     DRIVE     ■     CMDNE     <102 /3aS-2<J3S 
TELEX     OB^  506  FAX      ^02/3-32  6391 

OMAHA,     IM  E  B  R  A  B  K  A     BSIOS 


TESTIMONY 

OF 

HARVEY  D.  FERER 

CHAIRMAN  OF  AARON  FERER  &  SONS  CO. 

BEFORE  THE  SUBCOMMITTEE  ON  RURAL  ENTERPRISES, 
EXPORTS  AND  THE  ENVIRONMENT  OF  THE  SMALL  BUSINESS  COMMITTEE 

August  2,  1993 

My  name  is  Harvey  D.  Ferer  and  I  am  Chairman  and  Chief 
Executive  Officer  of  Aaron  Ferer  &  Sons  Co.,  with  its  principal 
place  of  business  in  Omaha,  Nebraska.  We  are  a  company  engaged  in 
scrap  metal  processing,  metals  and  minerals  trading.  Our  company 
maintains  small  trading  offices  in  Chile,  Peru,  Hong  Kong, 
Hangzhou,  Dalian,  and  Guiyang  China,  and  joint  venture  companies  in 
Argentina  and  China.  We  are  a  small  family  run  business  which  has 
approximately  75  employees  worldwide. 

An  integral  part  of  our  business  is  processing  scrap 
metals  at  our  plant  in  Omaha,  Nebraska  where  scrap  materials  are 
processed  for  ultimate  shipment  to  refiners  and  smelters.  We 
purchase  various  metals  including  automobile  batteries  and  cable 
lead.  We  accumulate  and  sell  these  metals  to  various  lead  smelting 
operations  in  truckload  quantities  throughout  the  country. 
Additionally,  the  company  buys  these  same  products  from  other  scrap 
dealers  and  industrial  sources,  such  as  the  U.S.  Department  of 
Defense,  power  plants,  telephone  companies,  large  accumulators  of 
batteries  such  as  large  automotive  retail  stores,  and  individuals. 
We  sell  these  products  to  various  smelters  throughout  the  country. 

By  virtue  of  our  recycling  activities  we  have  become 
directly  involved  in  five  sites  that  are  either  Superfund  sites  or 
are  employing  CERCLA  at  the  state  or  county  level.  These  sites 
are: 

1.  State  of  Texas  v.  Leslie  Simon,  Department  of  Defense,  et 
al. 

2.  Tonolli  -         Nesquehoning,  Pennsylvania 

3.  Gould  Battery       -         Savanna,  Illinois 

4.  National  Lead       -         Pedricktown,  New  Jersey 

5.  Gould  Battery       -         Omaha,  Nebraska 

These  smelters  were  viable  businesses  at  the  time  of  our 
shipments,  and  our  decision  to  ship  to  these  sites  was  based  on 
sound  business  judgment.  It  was  not  until  years  later  that  these 
sites  were  closed  or  taken  out  of  operation. 
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A  main  misconception  of  CERCLA  is  that  companies  such  as 
ours  engaged  in  sound  business  transactions  were,  in  fact, 
arranging  for  the  treatment  and/or  disposal  of  hazardous 
substances.  This  is  absolutely  not  the  case.  Battery  scrap,  scrap 
lead,  lead  dross,  etc.  are  useful  commodities  sold  to  consumers  of 
that  product  and  are  safe  when  properly  handled.  These  commodities 
are  normally  in  high  demand  among  various  smelters  competing  for 
the  raw  material  product. 

The  scrap  recycling  industry,  as  a  whole,  has  been 
largely  responsible  for  keeping  the  materials  that  have  recycling 
potential  from  accumulating  into  landfills,  waste  dumps,  and  back 
alleys  of  America.  Instead  of  being  praised  for  its  efforts  and 
accomplishments  in  these  areas,  the  industry,  as  a  whole,  is 
subjected  to  being  retroactively  legislated  out  of  existence. 

DETAILS  OF  THE  AFOREMENTIONED  LEGAL  SUITS 

1.  STATE  OF  TEXAS  V.  LESLIE  SIMON.  DEPARTMENT  OF  DEFENSE.  ET 
AL. 

In  the  early  1970' s,  we  sold  two  truckloads  of  batteries 
to  Metals  Inc.  in  Corpus  Christi.  We  represent  .193  percent  of  the 
total  lead  batteries  sold.  Thus  far  we  have  spent  over  $10,000 
defending  ourselves  and  recently  have  agreed  to  settle  the  clean-up 
for  $13,000  which  does  not  end  our  involvement  due  to  current 
CERCLA  provisions.  We  also  are  facing  civil  suits  from  the 
residents  neighboring  the  Metals  Inc.  site.  All  of  this  is  because 
Metals  Inc.  dumped  lead  and  acid  from  batteries  on  the  ground  and 
into  injection  wells.  We  had  no  control  or  knowledge  over  their 
activities,  yet  we  are  being  held  responsible  and  liable 
disproportionate  to  our  involvement. 

2.  TONOLLI  -  NESOUEHONING.  PENNSYLVANIA 

In  1983,  we  sold  nine  shipments  to  this  facility 
representing  .0324  percent  of  total  shipments.  The  majority  of  our 
shipments  were  Refined  Antimonial  Lead  or  Antimony  ingots  as  a 
component  in  their  end  product.  Three  shipments  were  lead  dross 
which  was  refined  by  Tonolli.  When  the  plant  was  closed,  we  were 
identified  as  a  "PRP"  liable  for  the  clean-up  under  CERCLA  even 
though  we  did  nothing  wrong.  We  have  participated  in  the  de 
minimis  Settlement  and  have  paid  $17,850  which  includes  a 
"settlement  premium"  of  approximately  $6,000.  Once  again,  we  face 
future  liability  for  clean-up  costs  or  other  damages  that  are  not 
finalized  under  CERCLA  settlements. 

3.  GOULD  BATTERIES  -  SAVANNA.  ILLINOIS 

We  were  recently  named  at  this  site  as  a  "PRP",  our 
percentage  of  the  total  recyclables  shipped  is  1.5739%.  We  have 
joined  a  defense  group  of  "PRPs" .  We  shipped  scrap  batteries  to  be 
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refined  into  pure  lead  for  use  in  making  new  batteries.  We  had  no 
control  over  their  facility  and  procedure,  yet  upon  their  closure 
we  became  liable. 

4.  NATIONAL  LEAD  -  PEDRICKTOWN.  NEW  JERSEY 

We  have  been  identified  as  shipping  .10809  percent  of  the 
total  recyclables  to  this  site.  Once  again,  we  were  only  a 
supplier  and  had  no  control  over  the  operations  of  the  facility. 
We  have  declined  settlement  offers  of  the  de  minimis  "PRPs"  because 
the  settlement  is  not  final;  in  fact,  it  is  open-ended.  At  this 
point,  we  have  decided  that  it  is  in  our  best  interest  to  defend 
ourselves . 

5.  HISTORY  OF  OUR  INVOLVEMENT  WITH  GOULD  -  OMAHA.  NEBRASKA 

In  1950,  Aaron  Ferer  &  Sons  Co.  purchased  a  tract  of 
ground  in  the  area  of  Fourth  and  Harney  Street,  Omaha,  Nebraska, 
Douglas  County.  In  1952,  Aaron  Ferer  &  Sons  Co.  started  a  small 
lead  smelting  operation  producing  pure  Lead  and  Antimonial  Lead 
alloys  principally  for  use  in  the  manufacture  of  batteries  and 
ammunition,  both  sporting  and  military.  In  early  1963,  this  plant 
was  sold  to  Gould  Battery  who  operated  the  plant  at  a  capacity  of 
five  or  six  times  greater  than  the  Ferer  operation.  In  1974,  the 
Ferer  Company  filed  for  protection  under  the  Bankruptcy  Act;  after 
a  difficult  period,  a  plan  of  arrangement  was  filed  and  confirmed 
in  1975.  The  Company,  emerging  from  bankruptcy,  has  worked 
diligently  to  re-establish  itself  and,  despite  all  the  obstacles 
and  statistics  against  survival  after  Chapter  11,  the  emerging 
company  has  again  become  viable. 

In  1989,  we  were  able  to  make  a  distribution  under  the 
plan  arrangement  of  cash  and  common  stock  of  the  Company.  In  1990, 
almost  30  years  after  the  lead  smelting  plant  was  sold,  the 
emerging  company  is  being  sued  by  Douglas  County,  working  under 
CERCLA  guidelines  along  with  other  businesses,  for  $6,000,000  plus 
legal  costs  for  its  participation  as  an  operator  and  "PRP".  For 
this  Company  to  have  successfully  survived  a  bankruptcy  and  years 
of  hard  work  only  to  be  sued  for  an  impossible  sum  of  money,  could 
easily  bring  this  Company  to  its  knees  again.  Our  legal  fees  in 
approximately  2-1/2  years  are  over  $200,000  (principally  defending 
the  Douglas  County  "Gould"  suit) ,  and  no  serious  progress  has  been 
made  to  date. 

These  examples  illustrate  a  number  of  problems  small 
businesses  face  when  involved  in  a  CERCLA  action.  First,  CERCLA 
inappropriately  characterizes  trading  in  scrap  metals,  an  activity 
that  was  perfectly  acceptable  at  the  time,  as  "disposal"  and  the 
parties  involved  as  "polluters".  Neither  label  is  justified. 
Nevertheless,  innocent  companies  such  as  ourselves  typically  are 
forced  into  one-sided  settlements  because  the  cost  of  litigation  is 
usually  as  onerous  as  the  penalty  imposed.   This  is  blackmail, 
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wholly  unacceptable  to  innocent  businesses,  but  a  fact  of  daily 
existence  under  CERCLA.  Moreover,  the  settlement  rarely  terminates 
our  liability  because  of  reopeners  and  other  clauses  that  make  the 
settlement  contingent  on  no  unexpected  developments.  We  cannot 
afford  to  continue  this  way  of  life,  liability  modifications  must 
be  enacted  immediately  before  our  industry  dies. 

RESPONSES  TO  THE  QUESTIONS  IN  YOUR  INVITATION 

1.  As  described  above,  we  have  become  increasingly 
experienced  in  Superfund  law  and  its  settlement  procedures.  Early 
settlement  must  be  clear  and  simple.  Contingent  liability, 
settlement  premiums  and  the  like  must  be  removed  leaving  the 
settling  "PRP"  with  well-defined  final  responsibilities  and 
obligations,  capping  off  any  future  liability.  Currently,  most 
settlement  offers  are  disproportionate  to  the  involvement  of  the 
"PRP."  As  the  number  of  Superfund  sites  increases  litigation  will 
be  the  only  viable  alternative  if  "PRPs"  have  any  hopes  of 
surviving.  This,  of  course,  will  only  delay  the  objectives:  The 
clean-up  of  our  environment. 

2.  We  believe  that  small  businesses  are  particularly 
vulnerable  to  CERCLA  actions  as  they  generally  do  not  have  the 
financial  strength  to  withstand  the  exorbitant  costs  demanded  by 
CERCLA  and  the  legal  costs  pertinent  to  same,  particularly  when  the 
alleged  violator  considers  himself  wholly  innocent. 

3.  Negatively  for  the  aforementioned  reasons. 

4.  We  understand  the  need  for  Superfund  legislation. 
However,  CERCLA  serves  to  penalize,  in  most  cases,  those  companies 
that  are  following  the  law  and  that  have  not,  through  their  direct 
action,  caused  the  pollution  in  the  identified  sites  throughout 
America.  The  law  must  be  changed  to  remove  the  liability  to 
legitimate  recyclers  and  scrap  dealers  who  collect  and  accumulate 
recyclables  that  are  later  shipped  to  smelting  operations.  These 
recyclers  should  be  responsible  for  their  own  facilities.  We  most 
certainly  believe  that  the  remediation  should  not  be  at  the  expense 
and  detriment  of  innocent  companies,  such  as  ours,  who  furnished  a 
raw  material  for  use  in  an  important  and  necessary  industrial 
product;  who  had  no  control  over  how  it  was  treated  or  refined. 

Going  forward,  the  government,  via  the  EPA  or  appropriate 
regulatory  agencies,  should  maintain  vigilant  watch  over  the 
existing  companies  that  operate  as  smelters  and  refiners  of  lead, 
lead  alloys  and  associated  products.  Recyclers  would  then  be  able 
to  ship  these  materials  without  fear  of  liability.  Currently, 
CERCLA  only  provides  a  disincentive  to  recycling  because  of  the 
costly  liability  involved.  We  point  out  that  every  vehicle  in 
America  utilizes  a  lead-acid  battery;  these  batteries,  used  in 
approximately  200  million  vehicles,  should  be  recycled.  However, 
more  and  more  recyclers  including  ourselves  are  no  longer  accepting 
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batteries  and  most  other  lead  products.  Without  modifications  to 
CERCLA,  many  other  metals  may  potentially  face  limited  recycling 
opportunities  as  well.  Without  recycled  metals  entering  the 
production  stream,  industry  and  the  public  will  be  subjected  to 
increasing  costs. 

5.  The  largest  problem  for  us  has  been  the  lack  of  credit 
due  to  financial  institutions  reluctance  to  finance  a  company 
involved  in  CERCLA  litigation.  As  the  pool  of  credit  dries  up,  so 
does  the  viability  of  this  very  necessary  recycling  industry.  The 
Ferer  Company  has  had  serious  problems  with  financing  its  business 
and  seeking  new  financing  and  even  in  maintaining  its  existing 
working  capital  lines  of  credit  due  to  the  uncertainty  of  its 
liability  under  CERCLA.  This  effectively  puts  us  on  the  black  list 
with  all  financial  institutions  because  of  the  risk.  It  becomes 
only  a  matter  of  time  before  a  constriction  of  credit  will 
jeopardize  our  existence. 

Over  time,  CERCLA  is  taking  business  away  from  small-  and 
medium-sized  companies.  Companies  such  as  ours  seek  to  transact 
business  with  larger  firms  that  have  financial  strength  which  may 
potentially  limit  our  liability.  If  we  truly  are  interested  in  the 
environment,  proceeding  against  law-abiding  recyclers  as  a  means  to 
pay  for  others  transgressions  is  short-sighted.  In  the  end, 
without  amendments  to  CERCLA,  our  government  will  have  eradicated 
its  only  answer:   The  scrap  recycling  industry. 

Thank  you  for  the  opportunity  to  express  our  views. 
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INTRODUCTION 

Ten  years  ago,  the  Arrowhead  Refinery  in  Hermantown,  Minnesota  was  named  one 
of  the  worst  hazardous  waste  sites  in  America.  In  an  effon  to  spur  cleanup,  the  U.S. 
Environmental  Protection  Agency  placed  the  site  on  its  National  Priorities  List,  bringing  it 
into  the  Superfund  program. 

Today,  as  many  as  457  small  companies,  individuals,  municipalities  and  major 
corporations  have  become  embroiled  in  disputes  over  funding  and  remedies.  Meanwhile, 
the  site  is  still  far  from  being  cleaned  up. 

National  Strategies  conducted  a  lengthy  study  of  the  Arrowhead  Superfund  site  and 
its  problems.  After  the  study's  publication,  some  assened  that  Arrowhead  is  "unique"  or 
"atypical."  Other  than  at  Arrowhead,  they  said,  the  Superfund  law  is  working  well  at  the 
Superfund  sites  in  Minnesota. 

Such  concerns  caused  us  to  undertake  studies  of  the  cleanup  process  at  six  other 
multi-party  sites  in  Minnesota  --  although  in  a  much  more  limited  form.  The  conclusions 
of  that  research  are  consistent  with  other  research  we  have  conducted  both  at  Arrowhead 
and  around  the  country. 

It  may  be  that  the  cleanup  process  is  moving  forward  expeditiously  at  single-party 
sites  where  allocating  responsibility  is  relatively  straightforward,  or  at  "orphan"  sites  where 
there  are  no  viable  potentially  responsible  parties  (PRPs),  so  the  government  undertakes 
cleanup  without  regard  to  liability. 

But  among  multi-party  sites  (about  70%  of  federal  Superfund  sites),  Arrowhead  is 
not  unique,  just  bigger  in  some  ways. 


When  multiple  parties  are  involved  at  a  toxic  waste  site,  the  Superfund  process  is 
dominated  by  fund-raising  activity  and  expensive  legal  fingerpointing.  In  the  latest 
example,  EPA  reached  agreement  with  55  companies  at  Oak  Grove  Landfill  to  pay  for 
cleanup  of  the  site.  Under  the  logic  of  the  Superfund  liability  system,  these  companies  then 
turned  to  hundreds  of  small  local  businesses  that  also  used  the  site,  to  seek  contributions 
to  the  cost  of  the  cleanup.  The  attempt  to  force  doughnut  shops,  pizza  parlors  and  liquor 
stores  to  pay  has  caused  an  uproar  in  Anoka  County,  but  is  it  so  surprising  that  PRPs  look 
to  others  to  help  with  cleanup  costs  when  the  Superfund  law  says  that  anyone  who 
touched  a  site  at  all  is  as  liable  as  the  most  egregious  polluter? 

In  most  instances,  retroactive,  strict,  and  joint  and  several  liability  implemented  at 
multi-party  sites  has  not  served  as  a  catalyst  to  efficient  and  expeditious  cleanups.  Rather, 
a  great  deal  of  time  and  resources  are  spent  chasing  potentially  responsible  panies  while 
cleanup  often  moves  at  a  snail's  pace. 
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From  its  inception,  the  Superfund  law  has  proven  ineffective  in  significant  ways  for 
the  U.S.  Environmental  Protection  Agency  (EPA)  and  those  in  private  industry  and  state 
and  local  government  tasked  vwth  cleaning  up  contaminated  multi-party  sites.  Although 
many  are  quick  to  criticize  EPA  by  pointing  to  facts  and  figures  shovmig  cleanup  delays, 
inefficiencies  and  astronomical  legal  fees,  the  simple  fact  of  the  matter  is  that  EPA  appears 
to  be  doing  the  best  it  can  with  the  law  it  has  been  ordered  to  implement.  Simply  put,  the 
law,  although  conceived  with  the  best  of  intentions,  is  unworkable. 

The  evidence  from  Arrowhead  and  the  six  other  Minnesota  sites  we  have  reviewed 
is  that  the  12-year  policy  of  trying  to  finance  cleanup  on  a  site-by-site  basis  -  pursuing 
"polluters"  to  pay  for  cleanup  -  results  in  little  cleanup  progress  and  very  high  legal  fees. 
Some  of  the  parties  we  talked  to  are  also  concerned  about  collateral  damage  to  Minnesota 
companies  and  conmiunities  such  as  those  in  Anoka  County. 

Far  from  the  popular  image  of  hazardous  waste  polluters  as  midnight  dumpers, 
those  designated  "polluters"  have  been  primarily  Miimesota  towms,  small  businesses,  large 
businesses  and  nonprofit  organizations,  which  usually  generated  the  waste  in  the  course 
of  their  normal  business  operations  over  several  decades.  Small  companies  owned  or 
operated  the  sites.  Argimients  are  made  that  many  owners  and  operators  tried  to  do  a 
good  job;  some  apparently  did  not.  But  owners  and  operators  generally  don't  have  the 
money  to  clean  up  sites,  so  EPA  has  usually  pursued  a  few  parties  that  simply  sent  waste 
to  the  site.  As  at  Oak  Grove,  these  parties  in  turn  have  often  pursued  other  waste 
contributors  to  share  the  high  cost  of  cleanup.  Inevitably,  some  of  the  waste  contributors 
also  have  pursued  their  insurance  companies  for  environmental  claims,  adding  more 
litigation. 

It  is  important  to  note  that  municipalities  were  contributors  of  waste  at  some  of 
these  sites.  Court  decisions  have  held  that  mimicipalities  are  liable  as  PRPs  because 
mimicipal  waste  contains  toxic  substances.  Thus,  a  nvimber  of  Minnesota  municipalities 
have  been  or  will  be  drav^rn  into  the  Superfund  fund-raising  process,  either  by  government 
enforcement  actions  or  by  other  PRPs'  seeking  contributions  to  cleanup  costs. 

Methodology 

The  research  for  this  overview  of  Miimesota  multi-party  Superfund  sites  was 
conducted  between  January  and  December,  1992.  The  information  was  obtained  ft-om 
docimients  on  file  v«th  EPA  Region  11,  from  court  records,  and  from  telephone  and  personal 
interviews  with  PRP  attorneys,  consultants,  EPA  and  MPCA  personnel,  community  residents 
and  others  knowledgeable  about  the  site.  MPCA  officials  have  reviewed  drafts  of  the 
research  for  accuracy. 
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SECTION  I  -  STUDY  nNDINGS 
SUMMARY  OF  KEY  STATISTICS  FOR  MINNESOTA  MULTI-PARTY  SITES 


Site 

Agate 
Lake 

Arrow- 
head 

East 
Bethel 

Free- 
way 

La- 
Grand 

U.S. 
I&M 

Oak 

Type 

I 

R 

M 

M 

M 

I 

I 

Years  in 
Operation 

30 

32 

10 

9 

11 

10 

17 

Proposed  for 
NPL 

10/86 

9/83 

9/85 

9/85 

6/86 

9/83 

9/84 

Number  of 
Operable  Units 
(OUs) 

1 

2 

2 

1- 

1 

1 

1 

Number  of 
PRPs 

3 

457 

100' 

5^ 

30' 

200 

109' 

Enforcement 
Powers  Used 

No 

Yes 

No 

Yes' 

No 

No 

Yes 

Permanent 
Cleanup  Started 

No 

1  of  2 
OUs 

No 

No 

No' 

Yes 

Yes 

Permanent 

Cleanup 

Complete 

No 

1  of  2 

OUs 

No 

No 

No" 

Yes 

No 

LEGEND: 

M=Industrial/Mimicipal  Landfill   I  =  Industrial  Site/Dump 
R= Recycling  Facility 


'Third-party  defendants  in  lawsuit  brought  by  owner/operator. 

^Because  of  landfill's  many  users,  number  could  go  much  higher. 

^Number  of  companies  to  which  MPCA  issued  Request  for  Information. 

'Fifty-five  of  these  companies  are  also  seeking  contributions  from  hundreds  of  small  local 

businesses. 

'Indicates  all  recipients  complied  with  Unilateral  Administrative  Order. 

'MPCA  has  decided  permanent  cleanup  is  not  necessary  at  LaGrande;  site  will  be 

monitored. 
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OVERVIEW  OF  SEVEN  MINNESOTA  SUPERFUND  SITES 

National  Strategies  has  conducted  research  at  the  following  seven  sites.  These  sites 
have  all  been  on  the  National  Priorities  List  (NPL)  since  the  mid-1980s,  and  only  one 
(Union  Scrap  Iron  &  Metal  Company)  and  a  small  operable  unit  of  Arrowhead  have  been 
cleaned  up.  Union  Scrap  was  cleaned  up  solely  with  Superfund  money,  not  PRP 
contributions.   Long-term  cleanup  has  begtm  at  only  one  of  the  remaining  sites. 

AiiDwhead  Refineiy 

The  Arrowhead  Refinery  Superfund  site  was  originally  used  for  retinning  milk  cans 
and  dumping  trash.  From  1945  until  1977,  it  operated  as  a  used  oil  reclamation  facility. 
In  1976,  the  Minnesota  Pollution  Control  Agency  (MPCA)  discovered  volatile  organic 
compoimds  and  other  contamination  on  the  property,  and  EPA  proposed  that  the  site  be 
added  to  the  NPL  in  September  1983.  Follovang  an  EPA  order,  the  PRPs  have  installed  an 
alternative  water  system  to  service  area  residents,  but  long-term  cleanup  on  the  sludge  has 
not  begun. 

Progress  has  been  slowed  by  intense  disputes  among  the  457  PRPs  and  the 
Government. 

Agate  Lake  Soap  Yard 

The  Agate  Lake  Scrap  Yard  operated  from  1952  imtil  1982.  During  those  years,  the 
owners  accepted  scrap  metal,  drums  of  hazardous  substances,  and  battery  transformers. 
Pollution  was  created  on  site  by  the  owner's  smelting  operations.  EPA  designated  Agate 
Lake  as  a  Superfund  site  in  October  1984  and  expects  to  select  a  remedy  for  the  site  in 
early  1993.   The  owner  did  not  have  funds  for  cleanup. 

Unlike  the  other  sites,  there  are  only  a  small  nvimber  of  PRPs  (three)  at  Agate  Lake 
and  no  apparent  cost  allocation  disputes  between  the  two  solvent  PRPs. 

East  Bethel  Landfill 

East  Bethel  Landfill,  a  60-acre  Superfund  site  that  accepted  demolition,  municipal 
and  industrial  waste  between  1969  and  1976,  was  added  to  the  NPL  in  September  1985. 
Today,  the  site  is  awaiting  an  EPA  decision  on  the  cleanup  remedy. 

The  operator  has  sued  more  than  100  parties  to  spread  the  costs  of  cleanup.  In 
addition,  the  operator  has  sued  six  insurance  carriers  for  reimbursement  of  cleanup  and 
defense  costs. 
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Freeway  Sanitary  Landfill 

Beginning  in  1971,  the  126-acre  Freeway  Sanitary  Landfill  accepted  municipal, 
industrial  and  demolition  waste.  Operations  ceased  in  1984,  and  EPA  added  the  site  to  the 
NPL  in  September  1985.  MPCA  and  EPA  approved  the  Remedial  Investigation  (a  study 
assessing  the  scope  and  nature  of  the  contamination)  in  the  summer  of  1992,  and  the  site 
owner's  contractor  is  currently  conducting  a  Risk  Assessment  and  Feasibility  Study. 

The  owner  of  the  site  has  made  it  clear  that  he  will  not  pay  all  the  costs  of  cleanup, 
so  contribution  litigation  between  the  owmer  and  a  number  of  parties  can  be  expected 
when  EPA  and  MPCA  decide  to  move  forward  with  a  remedy. 

LaGrand  Sanitaiy  Landfill 

EPA  added  the  LaGrand  Sanitary  Landfill  to  the  NPL  in  June  1986.  For  11  years, 
the  owners  of  the  site  accepted  mixed-municipal  and  industrial  waste  until  the  state  shut 
down  the  operation  in  1985.  MPCA  released  the  Remedial  Investigation  and  Feasibility 
Study  (RI/FS)  during  the  summer  of  1992.  EPA  then  issued  a  Record  of  Decision  (ROD) 
in  October  1992,  which  proposed  long-term  monitoring  rather  than  cleanup.  Since  the 
owners  do  not  have  substantial  funds,  EPA  and  MPCA  have  paid  the  study  bills  and  will 
probably  look  to  other  private  parties  and  municipalities  to  reimburse  costs.  Contribution 
litigation  is  possible. 

Oak  Grove  Sanitary  Landfill 

The  owners  of  the  104-acre  Oak  Grove  Sanitary  Landfill  accepted  hazardous 
industrial  wastes  between  1976  and  1984.  EPA  added  the  site  to  the  NPL  in  October  1984, 
and  after  studying  the  site  selected  a  remedy  in  1990.  After  unsuccessful  negotiations  with 
109  PRPs  that  had  contributed  waste  to  the  site,  EPA  ordered  them  to  implement  the 
cleanup  plan.  About  half  agreed  to  comply  with  the  order,  and  remedy  construction  began 
in  the  summer  of  1992.  Meanwhile,  the  participating  PRPs  have  hired  lawyers  to  pursue 
hundreds  of  local  companies  to  help  pay  for  cleanup. 

Union  Scrap  Iron  &  Metal  Company 

Union  Scrap  Iron  &  Metal  Company  sorted  and  crushed  lead  battery  fragments  from 
1973  to  1980.  EPA  listed  the  site  on  the  NPL  in  September  1983.  Today,  the  site  has 
been  cleaned  up  by  EPA  using  federal  funds,  and  the  Agency  has  reached  a  settlement  with 
most  (but  not  all)  of  the  more  than  200  PRPs  to  reimburse  it  for  cleanup  costs.  Due  to 
shifting  of  the  same  materials  between  the  sites,  most  of  the  PRPs  are  also  involved  with 
a  site  across  the  street,  where  no  cleanup  has  been  done. 
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IMPACT  OF  FUNDRAISING  ON  THE  CLEANUP  PROCESS 
Cost  Allocation 

Cost  allocation  is  the  fundamental  issue  causing  legal  warfare  at  Superfund  sites, 
including  those  we  studied  in  Minnesota.  The  reason  is  that  there  are  many  issues  in 
allocating  liability  on  which  the  Superfund  law  and  legal  precedents  provide  no  guidance, 
and  for  which  no  fair  formula  is  possible  --  even  in  theory.  No  formula  exists  for  allocating 
responsibility  among  parties  who  contributed  waste  of  different  toxicities,  in  different 
volumes  and  handled  with  different  levels  of  diligence.  Even  if  a  formula  did  exist,  the 
extraordinarily  complicated  challenge  of  piecing  together  the  facts  of  behavior  over  several 
decades  would  still  make  allocation  extremely  difficult. 

A  key  concern,  of  course,  is  the  delays  that  disputes  over  allocation  cause  in  the 

cleanup  progress.  In  most  cases,  parties  don't  settle  and  don't  begin  work  until  and  unless 

they  know  what  they  will  have  to  pay.   Moreover,  the  absence  of  sufficient  money  from 

.  the  Trust  Fimd  appears  to  have  delayed  Government-funded  studies  at  the  same  time  that 

it  forced  a  focus  on  fundraising  from  PRPs. 

Major  allocation  disputes  are  ongoing  with  multiple  PRPs  at  Arrowhead  Refinery, 
East  Bethel  Landfill  and  Oak  Grove  Landfill,  and  will  undoubtedly  develop  at  three  of  the 
others  we  examined,  if  the  Government  seeks  private  financing  of  cleanup,  as  it  probably 
will. 

It  appears  that  in  most  cases,  EPA  quite  rationally  places  cleanup  responsibility  on 
a  few  PRPs  (often  the  largest  solvent  ones  it  can  find),  leaving  them  with  the  responsibility 
of  recovering  their  costs  from  all  other  PRPs  through  negotiations  or  the  courts.  For 
example,  at  Arrowhead  Refinery,  EPA  sued  14  of  the  57  parties  it  had  identified  as  PRPs, 
prompting  them  to  sue  400  additional  PRPs  to  contribute  to  cleanup  expenses.  At  East 
Bethel,  MPCA  entered  into  a  Consent  Order  with  site  owner  Sylvester  Brothers 
Development  Company  to  perform  remedial  activities,  leaving  SBDC  to  pursue  more  than 
100  organizations  that  contributed  waste  to  the  site.  At  Oak  Grove,  EPA  reached 
agreement  with  55  of  the  original  109  PRPs,  and  those  55  have  in  turned  pursued 
himdreds  of  other  alleged  contributors  of  waste. 

Sorting  out  "fair"  shares  for  cleanup  is  extraordinarily  complex.  Even  assuming 
perfect  data  (never  the  case)  and  setting  aside  culpability,  what  is  the  fair  formula  to  divide 
cleanup  costs  between  the  following  classes  of  PRPs? 

--  Between  generators  of  different  types  of  waste.  Is  volume  of  waste  the  right 
measurement,  or  should  toxicity  count?  Should  the  measurement  be  based  on  what 
was  put  into  the  site,  or  what  it  costs  to  clean  it  up? 
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-  Between  generators  as  a  group  and  other  groups  (transporters,  operators, 
owners).  It  is  apples  and  oranges  to  compare  the  volume  or  toxicity  of  waste  from 
cities  and  industrial  generators  against  the  liability  of  those  who  trucked  waste  to 
a  site,  those  who  owned  it,  those  who  operated  it,  or  those  who  bought  the  site 
after  the  polluting  activity  was  completed. 

--  Between  members  of  the  latter  groups.  Surely  the  operator  had  more  control 
than  anyone  else  over  whether  disposal  caused  environmental  harm.  Should  the 
operator  bear  a  greater  share  of  the  cleanup  cost  than  a  subsequent,  non-polluting 
owner?  To  get  to  a  real  "polluter  pays"  standard,  one  would  have  to  add  a  finding 
of  causation  of  environmental  harm  as  well. 

--  Between  PRPs  which  broke  the  law,  or  were  seriously  negligent,  and  those  which 
obeyed  the  law  of  the  time. 

Due  to  inadequate  record  keeping  and  in  many  cases  the  passage  of  decades,  there 
is  a  paucity  of  hard  evidence  as  to  what  was  dimiped  at  most  multi-party  sites.  In  the 
words  of  Bruce  Diamond,  EPA's  Director  of  Waste  Programs  Enforcement,  at  some  sites, 
"All  you  have  is  an  aging  truck  driver  who  says,  'I  took  yellow  liquid  and  I  think  it  was 
from  them.'"  (Ironically,  that  was  essentially  the  case  at  the  Arrowhead  Refinery  site.) 
And,  obviously,  "midnight  dimipers"  seldom  provide  full  written  docvmientation  of  their 
actions. 

Most  important,  it  usually  takes  4-6  years  or  more  before  the  allocation  of  cleanup 
responsibility  actually  begins.  It  is  only  then  that  EPA  may  have  identified  a  majority  of 
the  PRPs,  obtained  data  on  their  relative  contributions,  and  developed  a  clear  sense  of  the 
overall  cost  of  cleanup.  Until  then,  EPA  cannot  even  propose  "fair"  shares,  and  none  of  the 
parties  can  rationally  settle.  When  such  a  proposal  is  finally  made,  lengthy  negotiations 
and  perhaps  litigation  will  ensue. 

Litigation 

The  frequent  outcome  of  cost  allocation  disputes  is  litigation,  although  as  a 
generator  of  delays  and  transaction  costs,  pre-litigation  allocation  disputes  are  often  more 
important  than  litigation. 

Litigation  over  who  will  pay  for  cleanup  has  occurred  so  far  at  four  of  the  seven 
sites  -  Freeway  Landfill,  East  Bethel  Landfill,  Union  Scrap,  and  Arrowhead  Refinery.  (In 
addition,  EPA  has  been  forced  to  go  to  court  to  gain  land  access  agreements  from  the 
owners  of  Oak  Grove  and  Agate  Lake,  and  litigation  at  Oak  Grove  over  contributions  from 
the  small  companies  is  likely.) 

Disputes  over  who  will  pay  for  cleanup  have  been  most  contentious  at  Arrowhead. 
EPA  sued  14  of  the  57  Arrowhead  PRPs  for  reimbursement  of  $2.3  million  in  past  costs  in 
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September  1989.  Those  14  defendants,  seeking  to  spread  liability  for  cleanup  as  far  as 
possible,  named  234  third-party  defendants  in  January  1991.  Six  months  later,  163  more 
defendants  were  named.  By  June  1991,  there  were  457  defendants  and  at  least  106 
outside  law  firms  involved  in  the  suit. 

Oiir  research  shows  that  other  sites  also  have  lawsuits  involving  EPA  and  PRPs.  At 
East  Bethel  Landfill,  for  example,  there  are  about  100  PRPs  involved  in  a  cost  contribution 
action.  At  the  Union  Scrap  site,  EPA  spent  more  than  $1  million  for  cleanup.  A  settlement 
was  reached  writh  most  of  the  200  parties  and  has  been  pubhshed  for  public  comment,  but 
litigation  continues  with  some  PRPs  as  EPA  attempts  to  recover  the  cleanup  costs. 

Finally,  EPA  sued  the  owner  of  Freeway  Landfill  for  reimbursement  of  $150,000  in 
1987  and  the  owner  later  countersued.  According  to  MPCA  officials,  the  suit  will  soon  go 
to  trial. 

Other  sites  are  farther  behind  in  the  process,  so  litigation  has  not  been  filed.  The 
potential  for  litigation  grows  as  EPA  tries  to  raise  money  from  PRPs  for  more  costly,  long- 
term  remedies. 

Are  "Polluters"  Paving? 

A  basic  tenet  of  Superfund  is  that  "polluters  pay"  for  cleanup.  The  Superfund  Trust 
Fund  is  limited,  so  cleanup  funds  must  be  raised  from  private  parties.  Using  the  expansive 
Superfund  definition  of  "polluter"  as  any  party  connected  to  a  site  in  any  way,  in  a  strict 
sense  "polluters"  have  paid  for  some  of  the  cleanup  at  six  of  the  seven  sites.  However,  this 
is  not  to  say  that  all  PRPs  have  paid,  that  those  who  have  paid  are  the  culpable  parties,  or 
that  payment  shares  have  been  proportional  to  the  waste  deposited  or  the  harm  caused. 

As  is  common  at  many  Superfimd  sites,  the  owners/operators  are  either  unwilling 
or  unable  to  finance  cleanup  at  five  of  seven  sites.  To  date,  none  of  the  owners/operators 
at  Arrowhead  have  contributed  to  cleanup.  EPA  and  MPCA  have  thus  pursued  large 
generator  PRPs  to  perform  the  cleanup. 

Two  of  the  three  parties  that  contributed  hazardous  substances  to  Agate  Lake  are 
paying  for  cleanup,  but  the  most  culpable  party,  the  owner,  is  not.  The  same  is  true  at 
Oak  Grove,  where  the  operator  is  not  involved. 

MPCA  has  finally  settled  with  most  of  the  200  PRPs  at  Union  Scrap,  but  there  are 
still  some  contributors  from  which  the  agency  has  not  received  reimbursement.  Moreover, 
only  one  of  the  more  than  100  PRPs  at  East  Bethel  has  contributed  to  cleanup,  while  only 
one  of  the  five  PRPs  at  Freeway  has  been  involved  in  remedial  activities.  None  of  the  30 
PRPs  at  LaGrand  Landfill  contributed  to  the  Ri/FS  process. 
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Insurance  Coverage  Litieation 

It  is  increasingly  common  in  Superfund  cleanups  for  private  parties  to  seek  to 
recover  their  legal  and  cleanup  costs  from  their  insurance  companies  under  policies  written 
over  many  years  for  property  damage  and  bodily  injury  claims. 

Insurers  argue  that  their  policies,  many  of  which  were  written  years  ago  before 
Superfund  was  even  on  the  statute  books,  covered  "accidents,"  not  waste  disposal  actions 
taken  in  the  ordinary  course  of  business  (such  actions  are  the  cause  of  Superfund 
involvement  for  most  PRPs).  Coverage  claims  often  result  in  massive  lawsuits,  and  the 
costs  are  high  to  both  the  insurers  and  the  insured. 

Costs  to  insurers  come  in  three  areas: 

*  Duty  to  defend  --  under  some  policies  insurers  pay  PRPs'  legal  fees  in  fighting 
government  agencies  and  each  other. 

*  Coverage  defense  -  legal  fees  spent  disputing  insurance  coverage  of  PRPs' 
Superfund  expenditures. 

*  Indemnity  --  payments  for  PRPs'  losses  (legal  fees,  expenses,  and  cleanup 
costs)  due  to  Superfund. 

Claims  can  run  into  the  himdreds  of  millions  of  dollars  as  companies  often  combine 
all  sites  where  they  are  listed  as  PRPs  into  one  case.  Routinely,  100  and  more  attorneys 
are  involved  in  the  larger  coverage  disputes. 

Legal  battle  lines  are  drawn  on  such  issues  as  whether  a  government -ordered 
cleanup  is  covered  by  a  general  liability  policy;  whether  a  negotiated  agreement  for  cleanup 
constitutes  "damages"  as  used  in  insurance  agreements;  whether  disposal  of  waste  at  a  site 
over  a  period  of  months  or  years  is  "sudden  and  accidental"  under  the  terms  of  a  policy  that 
covers  only  "sudden  and  accidental"  pollution;  and  whether  property  damage  caused  by 
disposal  of  hazardous  wastes  was  expected  or  intended  and  therefore  not  eligible  for 
coverage. 

Typically,  this  insurance  litigation  involves  multiple  sites  and  insurers,  as  a  PRP  sues 
all  the  insurers  with  which  it  had  policies  in  all  the  years  for  which  it  may  be  found  to 
have  contributed  waste  to  any  site.  For  example,  for  a  single  year,  a  company  might  have 
several  insurance  pohcies,  one  covering  it  up  to  one  level  of  loss,  another  covering  it  to  a 
second,  higher  level  of  loss,  and  so  on.  PRPs  will  generally  sue  any  insurer  which  provided 
coverage  from  the  first  year  when  the  alleged  waste  disposal  occurred  up  until  the  present. 
It  is  easy  to  see  how  scores  of  insurers  are  brought  into  these  cases. 
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National  Strategies  found  evidence  of  insurance  coverage  litigation  at  Arrowhead 
Refinery  and  East  Bethel  Landfill.  At  those  sites,  at  least  two  PRPs  have  made  claims  for 
reimbursement  against  their  insurance  carriers,  which  in  turn  brought  additional  law  firms 
into  the  process  to  resolve  the  disputes. 

As  a  small  but  typical  example  of  the  nature  of  these  insurance  cases,  the  owner  of 
the  East  Bethel  Landfill,  Sylvester  Brothers  Development  Company,  Inc.  (SBDC),  sued  its 
six  insurance  carriers  for  reimbursement  of  cleanup  and  legal  costs.  The  policies  covered 
pollution  that  was  "sudden  and  accidental."  However,  the  insurance  companies  said  that 
discharge  happening  over  a  period  of  years  was  not  "sudden,"  and  that  SBDC  expected,  or 
should  have  expected,  pollution  from  its  activities,  thus  making  discharge  not  accidental. 
SBDC  coimtered  that  the  pollution  exclusion  was  vague  and  not  applicable  in  this 
circimistance.  The  District  Coun  and  Coun  of  Appeals  both  decided  in  favor  of  the 
insurance  companies,  but  the  case  may  be  appealed  to  the  Minnesota  Supreme  Court. 

It  is  probable  that  additional  PRPs  at  Arrowhead,  Oak  Grove,  Agate  Lake,  and  Union 
Scrap  have  sought  coverage  from  their  carriers,  but  research  limitations  prevent  the 
discovery  of  all  these  disputes.  It  is  also  likely  that  the  PRPs  at  LaGrand,  Freeway,  and 
East  Bethel  will  turn  to  their  insurers  as  they  incur  costs  associated  with  cleanup  of  those 
three  sites. 
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SECTION  n  -  SITE  STUDIES 


Site:    Agate  Lake  Scrap  Yard 

Proposed  to  NPL:    October  1986 

Number  of  PRPs:   Three 

Cleanup  Status:    ROD  expected  in  early  1993 

Cost  of  Cleanup:    Officials  estimate  $600,000 

Paul  Kramer  operated  a  scrap  yard  on  the  shore  of  Agate  Lake  in  rural  Fairview 
Township  from  1952  through  1982  on  a  170-acre  farm.  During  those  years,  Kramer 
bought  and  sold  conventional  scrap  materials,  such  as  automobiles,  appliances,  small 
engines,  electric  wire,  scrap  iron  and  metals. 

In  addition,  Kramer  bought,  stored  and  scrapped  transformers.  Kramer  removed  the 
cores  of  the  transformers  to  recover  the  copper,  and  burned  the  transformer  oils  in  a 
"homemade"  burner  and  in  a  scrap  smelter,  to  recover  aluminum,  lead  and  copper. 
Occasionally  he  added  solvents  to  the  transformer  oils  to  improve  the  burning  properties 
of  the  oils.  The  poor  burning  qualities  of  some  oils  were  probably  due  to  their  PCB 
content,  which  were  shovwi  to  be  up  to  60%. 

MPCA  records  show  that  only  two  companies  sent  scrap  containing  hazardous 
substances  to  the  site.  According  to  Kramer,  Burlington  Northern  Railroad  Company  (BN) 
allegedly  sold  26  transformers,  five  drums  of  transformer  oils  and  51  drums  of  waste 
solvent  and  liquids  to  him.  In  addition,  the  Crow  Wing  Cooperative  Power  and  Light 
Company  (Crow  Wing)  sold  approximately  800  transformers  to  Kramer  from  1978  to  1982. 

In  January  1983,  MPCA  staff  shut  down  the  smelting  operations.  Since  then,  several 
interim  response  actions  have  been  undertaken,  some  of  which  took  place  without  MPCA 
approval  or  knowledge.  In  June  1983,  without  informing  MPCA,  BN  hired  Chemical 
Consultant  Formulators  Inc.  (CCF)  to  remove  the  transformers  and  drums  which  Kramer 
anributed  to  BN.  In  August  1983,  and  again  without  informing  MPCA,  Crow  Wing  hired 
the  same  consultant  to  remove  its  transformers  from  the  site.  CCF  also  scraped  oil-soaked 
soils  from  the  area  and  placed  them  in  a  gully  on  the  site,  in  what  CCF  called  the  "Crow 
Wing  Biological  Cell."  MPCA  staff  became  aware  of  these  actions  through  subsequently 
submitted  reports. 

In  June  1986,  at  the  behest  of  the  MPCA  staff,  BN  and  Crow  Wing  removed  two 
drums  of  tetrachloroethane  solvent,  which  Kramer  had  hidden  from  the  previous 
unapproved  cleanups.  A  considerable  amount  of  scrap  and  garbage  was  also  removed 
during  1986. 

In  January  1986,  the  MPCA  issued  a  Request  for  Response  Action  (RFRA)  to  the 
three  PRPs,  to  perform  the  RI/FS  and  RD/RA.   BN  and  Crow  Wing  committed  themselves 
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to  abide  by  the  RFRA,  while  Kramer  expressed  willingness  to  cooperate  in  every  way  but 
financial,  since  he  had  no  resources.  BN  and  Crow  Wing  completed  the  RI  report  in 
January  1987,  which  was  approved  by  MPCA  staff. 

In  October  1987,  the  PRPs  submitted  a  FS/RAP.  They  were  prepared  to  implement 
their  proposed  remedial  actions  (RAs)  in  November  1987  without  MPCA  or  EPA  approval. 
When  the  contractor  appeared  at  the  site,  Kramer  refused  to  grant  access  to  his  land  for 
any  purposes,  either  RAs  or  monitoring. 

MPCA  tried  to  secure  land  access,  based  upon  an  agreement  for  the  purpose,  but 
Kramer  refused  during  1988.  In  the  fall  of  1988,  Kramer  passed  away.  His  wife 
immediately  left  to  live  with  relatives  at  an  unknown  location.  MPCA  was  unable  to  locate 
her  imtil  early  in  1990,  at  which  time  she  also  refused  access.  Since  the  property  had  not 
been  probated  following  Kramer's  death,  MPCA  had  to  contact  all  potential  owners  of 
record  with  the  help  of  the  Attorney  General  to  obtain  an  access  agreement.  The  property 
ownership  issue  had  not  been  settled  as  of  this  vmting. 

This  delay  of  over  three  years  required  an  additional  investigation  to  assess  the 
status  of  the  remaining  contamination.  A  revised  FS  report,  submitted  to  MPCA  and  EPA 
in  March  1992,  included  the  results  of  the  updated  investigations.  This  report  is  currently 
under  review  by  both  agencies. 

With  the  approval  of  both  MPCA  and  EPA,  the  two  solvent  PRPs  proposed  to 
undertake  several  interim  response  actions  in  August  and  September  1992,  to  address  the 
slag  and  ash  pile  (approximately  25  cu  yd)  and  PCBs  found  in  soils  in  limited  areas. 
Meetings  have  been  held  to  commimicate  these  intended  activities  to  the  public.  The  ROD 
for  the  Agate  Lake  Scrap  Yard  site  was  proposed  to  be  issued  in  early  1993. 

When  the  interim  response  actions  have  been  taken,  the  permanent  cleanup  will  be 
essentially  complete.  Almost  seven  years  have  passed  since  the  scrap  yard  at  Agate  Lake 
was  identified  as  a  Superfund  site  and  when  the  PRPs  were  asked  to  undertake  the  RI/FS 
and  RD/RA.  More  than  three  of  those  years  were  lost  due  to  the  dispute  over  access  and 
the  search  for  parties  to  obtain  a  legally  binding  access  agreement.  Had  it  not  been  for 
that  access  dispute,  the  cleanup  at  this  site  may  have  been  accomplished  within  three  years 
of  the  issuance  of  the  RFRA. 
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Site:   Arrowhead  Refinery  Company 
Listed  on  NPL:    September  1983 
Number  of  PRPs:    457 

Cleanup  Status:    Groundwater  Extension  Cleanup  Completed;  RD 
Underway  for  Sludge  and  Soil  Cleanup 
Cost  of  Cleanup:    $36  -  55  million 

The  Arrowhead  Refinery  operated  as  a  used  oil  reclamation  facility  from  1945-1977. 
During  that  time,  the  owner/operator  of  the  site  accepted  used  oil  from  hundreds  of  local 
businesses,  municipalities  and  schools.  In  1976,  the  Minnesota  Pollution  Control  Agency 
(MPCA)  discovered  volatile  organic  compounds,  polyaromatic  hydrocarbons  and  lead  on 
the  property.  Based  on  these  findings,  MPCA  ordered  a  halt  to  all  oil  recycling  operations 
at  Arrowhead. 

In  late  1980,  fearing  that  the  site  posed  an  imminent  danger  to  the  surroimding 
area,  and  faced  v«th  an  operator  who  lacked  the  financial  resources  to  perform  any  cleanup 
actions,  EPA  conducted  an  emergency  cleanup  that  involved  removing  contaminated  soil 
and  building  a  drainage  ditch  to  divert  the  flow  of  contaminated  surface  water.  After 
conducting  the  emergency  cleanup,  EPA  spent  three  years  gathering  initial  data  on  the 
scope  and  nature  of  the  contamination  problem. 

In  the  spring  of  1984,  EPA  began  a  Remedial  Investigation/Feasibility  Study 
(RI/FS),  a  rwo-stage  process  to  obtain  more  data  about  the  site's  contamination  and 
examine  various  long-term  cleanup  alternatives.  EPA  completed  the  RI  in  August  1985  and 
began  the  FS  that  same  month. 

One  year  later,  the  Agency  completed  the  RI/FS  and  announced  its  preferred,  long- 
term  cleanup  remedy,  which  called  for  incinerating  the  soils  and  sludge  as  well  as  pumping 
and  treating  the  contaminated  groundwater.  EPA  estimated  that  the  remedial  plan  would 
cost  approximately  $24  million. 

However,  the  MPCA  did  not  concur  with  the  preferred  remedy.  State  officials 
claimed  that  EPA  had  not  considered  other  cleanup  options  and  had  not  offered  enough 
specifics  about  the  plan  it  selected.  EPA  weighed  MPCA's  objections  and  decided  to 
conduct  additional  studies,  which  would  evaluate  other  cleanup  plans. 

EPA  completed  these  studies  in  May  1988  and  then  proposed  a  revised  cleanup  plan, 
which  required  the  incineration  of  an  additional  23,000  cubic  yards  of  contaminated  soil. 
Consequently,  the  cost  of  the  cleanup  plan  could  rise  to  nearly  $55  million. 

Back  in  1984,  relying  on  incomplete  records  provided  by  the  site's  operator,  EPA  had 
begun  its  search  to  find  parties  to  finance  the  long-term  cleanup  at  Arrowhead,  but  it  did 
not  pursue  them.  Instead  it  used  Superfund  moneys  to  pay  for  the  initial  phases  of  testing. 
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In  March  1989,  however,  EPA  sought  to  recover  its  past  costs  from  57  PRPs  and  to 
require  them  to  pay  all  future  cleanup  costs.  The  PRPs  refused,  and  EPA  sued  14  of  them. 
This  action  touched  off  two  lawsiaits  by  some  of  these  PRPs  against  400  additional  PRPs, 
bringing  in  at  least  106  outside  law  firms.  Eighty-four  panies  have  since  been  removed 
from  the  list  of  PRPs  because  individuals  have  died  and  businesses  cannot  be  located  or 
were  improperly  identified  to  begin  with. 

Since  EPA  began  its  fundraising  process  in  earnest,  no  actual  remediation  has  taken 
place,  other  than  installation  of  a  water  main  extension  after  EPA  issued  a  Unilateral 
Administrative  Order  to  several  of  the  large  PRPs.  (The  water  main  extension  constituted 
one  of  the  two  Arrowhead  Operable  Units.)  Instead,  the  process  has  been  dominated  by 
continuing  disputes,  negotiation  and  lawsuits  between  the  federal  agency  and  the  PRPs, 
and  among  the  PRPs. 

National  Strategies  has  conducted  an  in-depth  study  of  the  Superfund  cleanup 
process  at  the  Arrowhead  Refinery.  To  obtain  a  copy  of  the  study,  please  contact  Kate 
Hinch  at  (202)  429-8744. 
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Site:  East  Bethel  Landfill 

Proposed  to  NPL:    September  1985 

Number  of  PRPs:  100  + 

Cleanup  Status:  ROD  for  Groundwater  issued  in  September  1992;  ROD  for  Cover  expected 

in  January  1993 

Cost  of  Cleanup:    Groundwater  estimated  to  cost  $5.2  million 

William  Severson  operated  the  East  Bethel  Landfill,  a  60-acre  Superfund  site  in  East 
Bethel  Township,  without  a  permit  from  1969-1971.  During  that  time,  Severson  accepted 
55-gallon  dnmis  of  waste  oil,  solvents,  liquid  ether,  and  kerosene.  Employees  were  ordered 
to  puncture  the  drums  before  burying  them  so  that  the  contents  would  drain  into  the  soil 
and  not  explode. 

Sylvester  Brothers  Development  Company,  Inc.  (SBDC)  assumed  ownership  in  1972, 
received  an  MPCA  permit,  and  began  receiving  mixed  municipal,  demolition  and 
commercial/industrial  waste.  SBDC  stopped  accepting  industrial  waste  in  1976,  mixed 
municipal  waste  refuse  in  1979,  and  as  of  1988,  was  accepting  only  demolition  waste.  The 
site  was  added  to  the  National  Priorities  List  in  September  1985. 

Attorneys  for  SBDC  conducted  an  extensive  search  to  identify  PRPs  and  determine 
the  nature  of  the  contamination  at  the  site.  They  discovered  that  the  vast  majority  of  the 
toxic  substances,  including  cleaning  solvents,  waste  ink,  caustics  and  acids,  paint,  waste 
oils,  thinner,  dry  cleaning  solvents,  smaU  transformers  and  eight  ounce  cans  of  ether  were 
disposed  of  at  the  site  between  1969  and  1976.  Through  the  same  records,  SBDC's 
attorneys  identified  at  least  100  parties  (ranging  from  multinational  corporations  to  a  local 
tire  retailer)  that  generated,  transported  or  disposed  of  toxic  substances  at  East  Bethel. 

MPCA  entered  into  a  Consent  Order  with  SBDC  in  April,  1987  and  twelve  months 
later,  the  RI  began.  While  SBDC  was  conducting  the  RI,  it  sued  the  approximately  100 
companies  that  it  believed  had  generated  the  wastes  at  the  landfill  to  contribute  to  the  cost 
of  cleanup.  SBDC's  contribution  action  resulted  in  numerous  waste  transport  companies' 
being  named  as  third-party  defendants.  One  of  the  major  issues  in  the  suit  is  how  to 
allocate  costs  among  the  generators  and  transporters  (with  some  of  the  generators 
asserting  they  did  not  know  their  waste  was  being  taken  to  this  site).  Also,  a  dispute  exists 
over  the  amount  of  contribution  that  SBDC  is  seeking.  Since  the  site  must  be  closed 
(capped  and  monitored)  and  cleaned  up,  there  is  a  debate  among  the  PRPs  over  how  much 
of  the  costs  SBDC  is  seeking  will  go  to  closure  and  how  much  to  actual  Superfund  cleanup. 
At  this  time,  it  is  imclear  when  closure  will  take  place,  since  the  landfill's  permit  is  valid 
for  seven  more  years. 

Arbitration  will  soon  begin  to  decide  how  to  divide  the  cleanup  costs.  First,  a 
federal  magistrate  will  decide  how  much  of  the  total  cleanup  bill  is  for  closure  and  how 
much  is  for  Superfund  cleanup.  Then,  the  magistrate  will  attempt  to  allocate  the  costs  of 
cleanup  among  the  100  PRPs  at  the  site. 

13 


75 


In  addition  to  the  contribution  action,  SBDC  also  sued  its  six  insurance  carriers  in 
1991  for  reimbursement  of  cleanup  and  legal  costs.  However,  according  to  SBDC's 
insurers,  the  policies  did  not  cover  damages  resulting  from  polluting  activities  unless  "the 
discharge,  release,  dispersal,  or  escape"  of  pollutants  was  "sudden  and  accidental."  SBDCs 
attorneys  argued  that  this  pollution  exclusion  was  vague  and  not  applicable. 

The  Court  of  Appeals  eventually  sided  with  the  insurance  companies,  but  left  the 
issue  to  the  District  Court  to  decide  if  SBDC  expected  (or  should  have  expected) 
groundwater  contamination  to  occur  as  a  result  of  its  operations.  In  August  1992,  the 
District  Court  upheld  the  earlier  decision  and  determined  that  the  pollution  was  not 
"sudden  and  accidental."  It  is  highly  likely  that  the  SBDC  decision  wall  be  appealed  to  the 
Minnesota  Supreme  Court. 

The  final  RI  report  was  approved  in  May  1990,  and  SBDC  submitted  the  Detailed 
Alternative  Report  (DAR)  of  the  FS  to  MPCA  in  June  1991.  MPCA  approved  the  DAR  in 
December  1991.  Five  months  later,  SBDC  sought  an  addendum  to  the  DAR,  which  was 
given  final  approval  in  June  1992.  EPA  issued  the  ROD  in  September  1992  and  expects 
the  RD  to  begin  by  late  spring  1993. 

In  the  seven  years  that  the  site  has  been  on  the  NPL,  some  cleanup  progress  has 
been  made  through  interim  action.  According  to  MPCA  officials,  the  Agency  has  slowed 
the  migration  of  the  contaminated  plume  through  a  pump  and  treat  system  that  has 
operated  for  more  than  two  years.  MPCA's  actions  have  prevented  the  contamination  of 
residential  wells,  which  have  been  extensively  sampled  by  the  Agency.  However,  a  long- 
term  remedial  plan  has  not  been  developed. 
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Site:    Freeway  Sanitary  Landfill 
Proposed  to  NPL:    September  1985 
Number  of  PRPs:    5  + 

Cleanup  Status:    Risk  assessment  underway 
Cost  of  Cleanup:    Not  determined 

The  Freeway  Sanitary  Landfill,  a  126-acre  Superfund  site,  is  owned  and  operated 
by  R.B.  McGowan,  Inc.  (RBMCI).  In  1971,  MPCA  licensed  RBMCI  to  accept  household, 
commercial,  demolition  and  non-hazardous  industrial  waste.  Approximately  90%  of  the 
waste  at  the  landfill  is  municipal.  The  state  permit  prohibited  the  disposal  of  liquids  and 
hazardous  waste,  but  there  is  evidence  that  the  owners  accepted  metals,  bases  and  acids 
from  local  industries.  Nearly  448  tons  of  furnace  waste  may  have  been  disposed  of  at  the 
landfill  from  1974-1980,  and  MPCA  officials  have  discovered  wastes  from  a  nearby  battery 
processing  operation  as  well.  The  site  was  added  to  the  National  Priorities  List  in 
September  1985. 

MPCA  issued  a  Request  for  Remedial  Action  (RFRA)  to  the  owner  of  the  site,  R.B. 
McGowan,  in  February  1986.  The  RFRA  called  for  McGowan  to  conduct  the  entire  cleanup 
of  the  site  under  the  terms  of  a  consent  order.  McGowan  refused  to  sign  an  order  but  did 
agree  to  the  terms  of  the  RFRA  in  July  1986.  By  doing  this,  McGowan  avoided  becoming 
legally  boimd  to  pay  for  the  entire  cleanup,  even  though  he  did  agree  to  fund  the  initial 
study  activities. 

McGowan  retained  Conestoga-Rover  Associates  to  conduct  the  Rl  in  November 
1986.  The  study  was  completed  in  February  1988,  but  MPCA  officials  said  that  data  on 
the  groimdwater  contamination  was  inadequate  and  ordered  McGowan  to  install  additional 
monitoring  wells.    McGowan  initially  refused. 

McGowan  argued  that  his  property  bordered  a  limestone  quarry,  and  during  the  RI 
the  quarry's  owners  lowered  the  water  table  (to  open  up  new  limestone  for  mining),  which 
subsequently  dried  up  the  monitoring  wells.  McGowan  sued  the  owners  of  the  quarry  to 
pay  for  the  additional  wells  and  won  the  case.  He  then  retained  Bruce  A.  Liesch  Associates 
to  install  the  additional  wells. 

Also  in  1987,  MPCA  sued  RBMCI  to  recover  more  than  $150,000  in  response  and 
cleanup  costs  that  the  Agency  had  incurred  since  1985. 

In  November  1987,  RBMCI  counterfiled  against  the  MPCA.  RBMCI  is  claiming  that 
the  landfill  never  should  have  been  named  a  Federal  Superfund  site,  and  that  by  being 
placed  on  the  NPL,  the  landfill  lost  business  and  suffered  monetary  damage.  RBMCI  is  also 
contesting  responsibility  for  oversight  costs. 
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According  to  MPCA  officials,  the  case  will  go  to  trial  soon.  It  is  likely  that 
McGowan  will  name  as  additional  third-party  defendants  the  many  parties  that  contributed 
waste  to  the  site. 

Meanwhile,  pursuant  to  the  1988  MPCA  order  to  gather  more  data  on  groundwater 
contamination,  McGowan's  contractor  installed  additional  monitoring  wells  in  late  1989 
and  presented  MPCA  with  the  supplemental  data  in  March  1991. 

Since  McGowan  has  been  willing  to  conduct  the  cleanup  thus  far,  despite  the  delays 
stemming  from  disputes  with  him,  MPCA  has  had  little  incentive  to  identify  additional 
PRPs.  However,  the  Agency  did  review  McGowan's  sparse  records  and  sent  Requests  for 
Information  (letters  seeking  information  about  parties'  involvement  at  the  site)  to  12 
parties  in  early  1992. 

Both  MPCA  and  EPA  approved  the  RI  in  the  summer  of  1992,  and  McGowan's 
contractor  is  currently  conducting  a  Risk  Assessment  and  Feasibility  Study.  MPCA  and 
McGowan  are  also  investigating  the  use  of  the  quarry's  dewatering  system  as  part  of  the 
groundwater  remedy. 

Freeway  Landfill  has  been  on  the  NPL  for  almost  seven  years,  yet  no  cleanup  actions 
have  been  taken.  Actual  cleanup  could  be  years  away  if  MPCA  and  McGowan  are  unable 
to  reach  an  agreement  on  designing  and  implementing  the  final  remedy.  Since  McGowan 
was  unvrtlling  to  sign  an  order  agreeing  to  perform  the  entire  cleanup  in  early  1986,  it  is 
possible  that  MPCA  will  have  to  look  to  other  PRPs  to  contribute  to  the  cleanup. 

At  last  report,  an  agreement  had  been  reached  to  settle  the  1987  lawsuit.  The 
settlement  is  awaiting  approval  from  the  judge  on  the  case. 

There  are  several  possible  situations  that  could  result  from  MPCA's  looking  to  the 
PRPs  to  fund  the  cleanup.  First,  if  MPCA  tries  to  force  McGowan  to  perform  the  cleanup, 
he  vwll  probably  sue  the  other  PRPs  to  contribute  to  the  cost  of  remediation.  If  MPCA 
targets  the  other  PRPs  for  the  cleanup,  it  is  likely  that  they  will  try  to  spread  the  cleanup 
costs  to  as  many  other  parties  as  possible.  Finally,  MPCA  may  elect  to  conduct  the  cleanup 
itself  and  then  sue  to  recover  its  costs  later  from  the  PRPs.  No  matter  which  scenario  plays 
out,  the  potential  for  protracted  negotiations  and  litigation  are  high  at  Freeway. 
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Site:    LaGrand  Sanitary  Landfill 

Proposed  to  NPL:   June  1986 

Number  of  PRPs:    30  + 

Cleanup  status:    ROD  issued  in  October  1992 

Cost  of  Cleanup:    Estimated  at  $500,000 

LaGrand  Sanitary  Landfill,  an  80-acre  Superfund  site  in  LaGrand  Township,  is 
owned  by  Marlin  Torguson  and  operated  by  Valley  Disposal,  Inc.  (VDI).  Under  an  MPCA 
permit,  the  landfill  began  receiving  mixed  municipal  waste  (which  constituted  about  85% 
of  the  total  volume  of  waste)  and  non-hazardous  industrial  waste  in  1974. 

According  to  MPCA  officials,  the  landfill  has  been  in  an  almost  constant  state  of 
non-compliance.  For  example,  soil  contaminated  v\nth  900  gallons  of  diesel  fuel  was 
improperly  disposed  at  the  landfill  in  January  1980.  In  addition,  officials  often  discovered 
violations  of  waste  storage  laws  during  routine  inspections.  The  landfill  exceeded  its 
capacity  in  early  1985  and  was  closed  by  the  ovmer  under  a  state  order.  EPA  added 
LaGrand  Landfill  to  the  National  Priorities  List  in  June  1986. 

MPCA  issued  a  Request  for  Response  Action  (RFRA)  to  the  owners  and  operators 
of  LaGrand  to  begin  additional  contamination  assessment  studies,  but  they  refused. 
According  to  MPCA  officials,  the  owners/operators  did  not  have  the  money  to  undenake 
the  costly  studies.  In  October  1987,  MPCA  hired  a  contractor  to  develop  a  work  plan  for 
the  RI/FS,  which  was  submitted  one  month  later.  In  July  1988,  MPCA  approved  the  work 
plan.    More  than  two  years  later,  MPCA  began  field  work  for  the  RI,  using  federal  funds. 

MPCA  expected  to  complete  the  entire  RI/FS  by  the  summer  of  1992.  Meanwhile, 
EPA  is  conducting  a  search  for  parties  that  generated,  transported,  or  disposed  of  waste  at 
LaGrand.  Because  of  the  ongoing  search  for  PRPs,  EPA  officials  are  reluctant  to  divulge 
their  methodology.  MPCA  issued  Requests  for  Information  to  approximately  30  local 
parties  in  1987  but  did  not  officially  identify  them  as  PRPs.  Presumably,  EPA  is  using  the 
information  that  MPCA  gathered  to  find  additional  PRPs. 

Today,  nearly  five  years  after  the  RI/FS  process  began,  and  six  years  after  the  site 
was  added  to  the  NPL,  no  cleanup  has  taken  place.  However,  MPCA  officials  say  no  actual 
cleanup  wall  be  required  at  the  site  and  that  the  following  actions,  laid  out  in  the  October 
1992  ROD,  vAll  be  taken:  long-term  monitoring,  erosion  repair,  site  access  control,  and 
long-term  maintenance  of  the  cover  system.  EPA  officials  estimate  that  the  remedy  will 
cost  about  $500,000.  Since  the  owner/operators  of  the  site  do  not  have  the  money  to 
conduct  these  activities,  EPA/MPCA  plans  to  tap  the  Superfund  and  then  seek  to  recover 
costs  in  the  future  from  PRPs. 
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Site:  Oak  Grove  Sanitary  Landfill 

Proposed  to  NPL:  October  1984 

Number  of  PRPs:  109 

Cleanup  Status:  Cleanup  construction  began  mid-1992 

Cost  of  Cleanup:  $6.4  million 

Oak  Grove  Sanitary  Landfill  is  located  in  Oak  Grove  Township  in  Anoka  County. 
The  site  is  approximately  104  acres,  45  of  which  were  actively  landfilled  between  1967  and 
1984.  During  those  years,  the  ovmers/operators  accepted  more  than  2  1/2  million  cubic 
yards  of  trash,  various  sludges  and  acids,  pesticide  manufacturing  wastes,  and  solvents. 
Oak  Grove  initially  operated  as  an  open  dump  and  then  was  permitted  in  1971  as  a  solid 
waste  landfill.  In  1976,  nine  refuse  haulers,  operating  under  the  name  Nonhwest  Disposal, 
Inc.,  assumed  ov^mership  of  the  site. 

In  1983,  Northwest  Disposal  applied  for  a  permit  to  expand  the  landfill.  At  that 
time,  MPCA  requested  additional  soil  and  groundwater  tests  as  part  of  the  review  of  the 
application,  and  MPCA  and  Metropolitan  Council  also  requested  that  additional  information 
be  gathered  for  preparation  of  an  Environmental  Impact  Statement.  Northwest  Disposal 
stated  that  it  was  financially  imable  to  fund  the  requested  studies  and  did  not  pursue  the 
proposed  expansion  permit.  The  landfill  operating  permit  was  suspended  Ln  January  1984. 

MPCA  retained  IT  Corporation  (IT)  in  September  1985  to  conduct  the  Remedial 
Investigation  (RI)  to  assess  the  scope  and  nature  of  the  groundwater  contamination  at  Oak 
Grove.  In  March  1986,  IT  began  installing  monitoring  wells,  but  poor  weather  conditions 
delayed  the  project.  In  October,  1986,  IT  was  prepared  to  begin  sampling,  but  the 
ovwier/operator  of  the  site  denied  access  to  the  property.  MPCA  was  forced  to  take  the 
owner  to  court  to  obtain  land  access  rights. 

IT  submined  a  draft  RI  in  August  1987,  but  MPCA  deemed  it  inadequate  and 
retained  Malcolm  Pimie  Associates  to  take  over  the  job.  About  this  time,  the  site  was 
divided  into  two  operable  units  --  the  Source  Control  and  the  Migration  Management. 
MPCA's  contractor  began  evaluating  the  best  method  to  cover  the  Source  Control  Operable 
Unit  while  it  continued  to  assess  the  scope  and  nature  of  the  Migration  Management 
Operable  Unit's  contamination. 

EPA  issued  a  Record  of  Decision  (ROD)  for  the  Source  Control  Operable  Unit  in 
September  1988.  Meanwhile,  the  RI/FS  for  the  Migration  Management  continued  until 
October  1990,  when  the  final  Rl/FS  was  approved. 

At  about  the  same  time,  EPA  began  identifying  parties  that  had  generated, 
transported  or  disposed  of  hazardous  waste  at  the  site.  According  to  MPCA  officials,  EPA 
notified  approximately  105  parties  that  they  were  potentially  liable  for  cleanup.  Among 
those  identified  were  nimierous  municipalities,  who  protested  their  responsibility  for 
cleanup. 
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In  December  1990,  EPA  issued  the  ROD  for  the  Migration  Management  Operable 
Unit,  which  was  combined  with  the  September  1988  ROD  for  a  remedy  that  covered  the 
entire  site. 

In  March  1991,  EPA  began  negotiating  a  consent  decree  with  the  PRPs  over 
implementing  the  remedy.  Negotiations  fell  apart  in  late  1991,  and  there  was  no 
settlement. 

EPA  then  issued  a  Unilateral  Order  to  perform  the  final  remedy,  which  includes 
installing  a  groundwater  and  surface  monitoring  system  and  covering  the  landfill  with  clay 
and  soil.  Fifty-five  of  the  109  PRPs  agreed  to  cooperate  and  fomied  the  Oak  Grove 
Sanitary  Landfill  Trust.  EPA  believes  that  these  55  PRPs  represent  the  major  contributors 
of  waste  to  the  site. 

Soon  thereafter,  EPA  settled  with  a  group  of  de  minimis  contributors  (panies  that 
sent  small  amounts  of  waste  to  the  site).  According  to  officials  working  closely  with  the 
site,  Senator  David  Durenberger  was  instrumental  in  getting  EPA  to  focus  on  this  effort. 
However,  the  cost  allocation  process  at  Oak  Grove  was  far  from  over.  The  Trust,  seeking 
to  spread  the  burden  of  cleanup,  sent  a  letter  to  hundreds  of  small  companies  in  Anoka 
County  saying  that  they  should  pay  or  face  legal  action.  At  the  time  of  publication  of  this 
study  the  outcome  of  the  effort  was  not  clear,  but  the  action  produced  alarm  in  businesses, 
business  organizations  and  political  figures  at  the  widespread  damage  that  the  Superfund 
liability  system  can  cause. 
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Site:    Union  Scrap  Iron  &  Metal  Company 
Proposed  to  NPL:    September  1983 
Number  of  PRPs:  200+ 
Cleanup  Status:    Site  has  been  cleaned  up 
Cost  of  Cleanup:  $1.1  Million 

Union  Scrap  Iron  &  Metal  Company  in  Minneapolis  was  a  family  owned  scrap  yard 
from  1911  to  1983.   From  1973  to  1983,  Union  Scrap  sorted  and  scrapped  batteries. 

According  to  the  MinneapoHs  Pollution  Control  Agency,  the  City  of  Minneapolis 
began  to  issue  Union  Scrap  a  series  of  citations  for  its  yard  in  1979.  Specifically,  the 
MinneapoHs  PCA  found  that  runoff  from  the  property  was  acidic  with  high  levels  of  lead 
and  zinc.  The  site  was  within  1,500  feet  of  the  Mississippi  River.  Subsequent 
investigations  revealed  that  the  soil  and  sludge  were  contaminated  v«th  arsenic,  lead  and 
PCBs. 

In  1980,  Schafer  Metal  Recycling  (a  state  Superfund  site  located  three  blocks  south 
of  the  Union  Scrap  site)  was  also  cited  for  improper  waste  discharge.  It  was  discovered 
that  Union  Scrap  bought  batteries  and  dumped  them  at  the  Schafer  yard.  The  batteries 
were  then  broken  up,  and  the  salvageable  parts  were  taken  to  the  Union  Scrap  site. 
Therefore,  Union  Scrap  (and  other  PRPs)  are  jointly  and  severally  liable  for  cleanup  at  both 
sites. 

In  1985.  mounting  hazardous  waste  cleanup  costs  and  market  conditions  forced  the 
Union  Scrap  Iron  &  Metal  Company  into  bankruptcy. 

In  1986,  EPA  removed  773  tons  of  battery  casing  material  from  the  site  and 
disposed  of  it  at  a  reclamation  facility  in  Louisiana.  EPA  then  fenced  off  the  site  and 
covered  lead-contaminated  battery  parts  and  soil  vwth  tarps.  In  1988,  EPA  removed  the 
contaminated  scrap  and  debris  and  excavated  one  to  three  feet  of  lead-contaminated  soil. 

The  excavated  area  was  then  filled  with  clean  soil.  To  date,  3,000  tons  of 
contaminated  soil  and  eight  railroad  cars  full  of  battery  casings  have  been  removed  from 
the  Union  Scrap  site,  all  paid  for  by  EPA. 

The  Union  Scrap  site  has  been  cleaned  up  and  was  declared  safe  in  1990.  Cleanup 
took  seven  years  at  this  relatively  small  site.  Currently,  a  settlement  has  been  reached  with 
most  parties  and  has  been  published  for  public  comment,  although  litigation  continues  vwth 
some  PRPs  as  EPA  attempts  to  recover  the  cleanup  costs. 

EPA  has  identified  more  than  200  PRPs  at  Union  Scrap,  including  a  Boy  Scout 
Troop,  a  school  district  and  Northwest  Airlines  (see  following  list).  The  site  is  very  small 
in  terms  of  cleanup  dollars  ($1.1  million),  but  some  panies  say  large  amoimts  have  been 
spent  in  legal  fees. 
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At  the  Schafer  yard,  the  PRPs  have  been  identified,  but  cleanup  has  not  yet  begun. 
Testing  of  soils  and  groundwater  took  place  in  May  1984  and  in  July  1987.  The  most 
recent  groiandwater  data  showed  no  dissolved  lead,  the  contaminant  of  greatest  concern, 
so  cleanup  of  the  site  has  not  been  a  high  priority  of  the  state. 


21 


83 


SECTION  m  -  PRPs  and  Attorneys 


As  an  indication  of  the  complexity  created  at  mialti-party  Superfund  sites  when  EPA 
undertakes  its  search  for  responsible  parties  and  the  liability  system  is  brought  into  play, 
following  is  a  list  of  PRPs  at  just  two  sites  in  Minnesota  --  Arrowhead  and  Union  Scrap  - 
and  a  list  of  attorneys  involved  in  the  Sylvester  Brothers'  lawsuit  against  approximately  100 
third-party  defendants  at  East  Bethel: 

Arrowhead  Refinery 


Fred  Bane 

William  Heino 

Richard  Fudali 

Gopher  Rubber  Cote,  Inc. 

Arrowhead  Oil  Co. 

Arrowhead  Refinery  Co. 

Reserve  Mining  Corp. 

United  States  Steel  Corp. 

Duluth,  Missabe  and  Iron  Range  Railway 

Corp. 

United  States  Steel  Corp.  -  Duluth 

Orval  Kemp 

Gopher  Oil  Co. 

Mielke  Electric  Works,  Inc. 

West  End  Iron  &  Metal  Co. 

Diamond  Tool  &  Horseshoe  Co. 

Thatcher's  Service 

Sago  Welding  Co. 

Priola  &  Johnson,  Inc. 

M  &  C  Oil  Co. 

McLean  Construction  Co. 

Inter  City  Oil 

Modem  Constructors 

North  Country  Equipment  Co. 

Parts,  Paints,  Inc. 

Rohm  &  Haas  Co. 

Reuben  Johnson  &  Sons 

Siverston  Fisheries 

St.  Louis  County 

Standard  Contracting  Co. 

Superior  Ready  Mix 

World  Wide  Homes 

Joseph  Zalk 


Duluth  Transit  Authority 

Erie  Mining  Co. 

Inland  Steel  Mining  Co. 

W.P.  &  R.S.  Mars  Co. 

Western  National  Bank  of  Duluth 

United  Truck  &  Body  Co. 

American  Linen  Supply  Co. 

Arrowhead  Sand  &  Gravel 

Century  Motor  Freight 

Dave's  Automatic  Transmission 

Duluth  Board  of  Education 

George  Lucia  Trucking 

Glendennig  Motorways,  Inc. 

Hanna  Mining  Co. 

Iron  Wood  Produce 

Katzmarek  Ornamental  Iron 

Louis  Levstek  &  Sons 

LyIe  Brothers  Auto  Parts 

Dan  Grew  Sand  &  Gravel 

City  of  Duluth 

Hibbing  Taconite 

Pickands  Mather  &  Co. 

Reserve  Mining  Co. 

Armco,  Inc. 

Eveleth  Taconite  Co./Thimderbird  Mines 

Rodney  A.   Anderson,   individually   and 

d/b/a  Andy's  Service  &  Auto  Sales 

Arrow  Chevrolet 

Arrowhead  Tree  Service,  Inc. 

Arrowhead  Equipment  Company 

Aurora  Schools-ISD  691 

Babitt  Schools-ISD  692 

Beco,  Inc. 
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Bend  Tec,  Inc. 

John    Carlson,    individually   and    d/b/a 

Morgan  Taconite  Oil  Company 

Blandin  Paper  Company 

Boise  Cascade  Corporation 

Century  Motor  Freight,  Inc. 

City  of  Superior 

City  of  Cloquet 

City  of  Duluth 

Cloquet  Transit  Company 

Coca-Cola  Bottling  Midwest,  Inc. 

Como  Oil  Company 

Continental  Oil  Company 

Continental  Motors  Volvo-Subaru 

Paul  R.  Cooper,  individually  and  d/b/a 

Cooper's  Standard  Service  Station 

Jim      Cormier      and      Phil      Cormier, 

individually  an  d/b/a  Cormier's  Service 

Cummins  Diesel  Sales,  Inc. 

Dahlen  Transport  Inc. 

David  Gildmeister,  individually  and  d/b/a 

Dave  Gildmeister  Ford 

Dave  McMillen,  individually  and  d/b/a 

Dave  McMillen's  Auto  Repair  Service 

William  N.  Nelson,  individually  and  d/b/a 

Dave's  Automatic  Transmission  Service 

Dean    Deiren,    individually    and    d/b/a 

Dean's  Oil 

Denny's  Standard,  Inc. 

Devinck's,  Inc. 

Diamond  Tool  and  Horseshoe  Company 

Donald  Hills,  individually  and  d/b/a  Don's 

Standard 

Douglas  County,  Wisconsin 

Duluth  Schools-ISD  709,  Duluth 

Winnipeg  &  Pacific  Railway  Company 

Duluth  Laundry,  Inc. 

Duluth  Transit  Authority 

E.M.  Trucks,  Inc. 

Economy  Motors,  Inc. 

Edgewater  Service,  Inc.  d/b/a  Edgewater 

Amoco  and  d/b/a  Thompson's  Freeway 

Amoco 

Firestone  Tire  and  Rubber  Company 


Floyd    Hanson   and   Howard   Anderson, 

individually  and  d/b/a  Floyd  &  Howie's 

Tami  A.  Kolari  as  Special  Administrator  of 

the     Estate     of     Lawrence     F.     Gaida, 

individually  and  d/b/a  Gaida  Standard 

Service 

General  Electric  Company 

General  Diesel 

Gentilini  Motor  Sales,  Inc. 

Goodyear  Tire  &  Rubber  Company 

Gopher  Oil  Company 

Great  Lakes  Gas  Transmission  Company 

Great  Lakes  Towing  Company 

Richard  Greeley,  individually  and  d/b/a 

Greeley's  Mobil  Service  Station 

H&P  of  Brainerd,  Inc. 

Hall  Equipment  Company 

Hart  Motor  Express 

Headwater  Equipment 

Thomas  M.  Hon,  individually  and  d/b/a 

Hemlock  Garage 

Hermantown  Schools-ISD  700 

Hertz  Rent-A-Car 

Howard  Oil  Company 

Indianhead  Truck  Line,  Inc. 

International  Trucks 

Iron  County,  Wisconsin 

Ison  Equipment,  Inc. 

J.C.  Penney  Company,  Inc. 

Laidlaw  Transit 

Jeno's,  Inc. 

Jerry  Livingston  and  Brian  Livingston, 

individually  and  d/b/a  Jerry's  Amoco 
Leo    Jugasek,    individually    and    d/b/a 
Jugasek  Texaco  Service 
Kapus-Erickson,  Inc. 
Kari  Toyota-Jeep-Eagle,  Inc. 
Kermeth   A.    Truscott,    individually   and 
d/b/a    Kenwood    Standard    Automotive 
Center 

K  Mart  Corporation 

Clifford  A.  Kolquist  and  Harry  W.  Carlson, 
individually  and  d/b/a  Kolquist  Brothers 
Conoco 
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Krenzen  Cadillac-Pontiac-Honda-Nissan 

Kronlund  Motors,  Inc. 

Lahti  Motors,  Inc. 

Lahti  Chevrolet  &  Cadillac 

Lake  City  Auto  Parts  Company,  Inc. 

Fred  H.  Tresise,   individually  an  d/b/a 

Lakeshore  Truck  Repair  Company 

Larson  Chevrolet-Oldsmobile,  Inc. 

Lepak  Lumber  Company 

Lowell  K.  Venberg,  individually  and  d/b/a 

Lester  Park  Shell  Service  Station 

Link  Brothers,  Inc. 

Albert   Leustek,   individuaUy  and  d/b/a 

Louis  Leustek  &  Son 

Luck/s  Sales  &  Service 

Maney  International,  Inc. 

Marine  Iron  &  Ship  Building  Company 

McGrave's  Motors,  Inc. 

Leslie     Olson     and     John     R.     Olson, 

individually     and     d/b/a     McLean 

Construction  Company 

Ireco,      Inc.      d/b/a     Mesabi     Blasting 

Company 

Medical  Arts  Garage,  Inc. 

Midland  Garage 

Meilke  Electric  Works,  Inc. 

Roy  C.   Miller,   individually  and  d/b/a 

Miller  Oil  Company 

Mike  Walisensky,  individually  and  d/b/a 

Mike's  Skelly  Station 

Mills  Motors,  Inc. 

J.  Milton  Lund,  individually  and  d/b/a 

Milton  Lund  Standard  Service 

Minnesota  Power  &  Light  Company 

Modem  Constructors,  Inc. 

Montgomery  Ward  &  Company 

Charles    E.    Gronseth,    individually    and 

d/b/a  Morgan  Park  Sales  and  Service 

Moses  Chevrolet-Pontiac-Buick 

Allan  R.  Helstrom,  individually  and  d/b/a 

Murphy's  Union  76  Service 

North  Country  Equipment,  Inc. 

Northeast  Mack  Sales  Company,  Inc. 

Northern  Lakes  Co-op 


Northern  Motors,  Inc. 

Northern  States  Sales  &  Services,  Inc. 

Northwestern  Bell  Telephone  Companyd 

d/b/a  U.S.  West  Commuiucations 

Northwoods  Ford -Lincoln- Mercury 

Oneida  Realty  Company 

Oswald  Motor  Company 

Page  &  Hill  Forest  Products,  Inc. 

Tom  Paolo,  individually  and  d/b/a  Paolo 

Oil  Company 

Paul  M.  Mertner,  individually  and  d/b/a 

Paul's  Texaco  Station 

Paul  M.  Mettner,  individually  and  d/b/a 

Paul's  Automotive 

William  Penrose,  individually  and  d/b/a 

Penrose  Service 

Peterson  Brothers  Trucking 

PFL,  Inc. 

Potlatch  Corporation 

Proctor  Schools-ISD  704 

Ranger  Chevrolet-Cadillac-Geo 

wniiam    J.    Truscott,    individually    and 

d/b/a  Ray  Truscott  Royal 

Reuben  Johnson  &  Sons,  Inc. 

Road  Machinery  &  Supplies  Company 

Ronald   Sorvig,   individually  and   d/b/a 

Ron's  Downtov«i  Mobil 

Roseau  School  District  #682 

Ruan  Leasing  Company 

Ryland  Ford,  Inc. 

Richard  Sampson,  individually  and  d/b/a 

Sampson's  Union  76  Service 

Sawryer  County,  WI 

Sears  Roebuck  &  Company 

Tom  Paolo,  individually  an  d/b/a  Service 

on  Company 

Henry  Brandengen,  individually  and  d/b/a 

Sheehen  &  Brandengen  Sales 

Sivertson  Fisheries,  Inc. 

Clarence  E.  Black  and  David  E.  Frederick, 

individually  and  d/b/a  Skyline  Skelly 

Sonju  Motor,  Inc. 

St.  Louis  County,  Miimesota 
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Kenneth   R.    Erickson,    individually   and 

d/b/a  Standard  Contracting  Company 

State  of  Minnesota  Department  of  Military 

Affairs 

State     of     Minnesota     Department     of 

Transportation 

State     of     Wisconsin     Department     of 

Transportation 

Donald  J.  Stealy,  individually  and  d/b/a 

Stealy's  North  Star  Service 

Superior  Water  Light  and  Power  Company 

Superwood  Corporation 

Swanby-Wilson,  Inc. 

Robert  Tarbuck,  individually  and  d/b/a 

Swanson  Motors 

Target  Stores 

Texaco  H  &  G,  Inc. 

Robert.   W.   Thatcher,    individually   and 

d/b/a 

Thatcher's  Service  Station 

Thorson,  Inc. 

Thomas    P.    Jugasek,    individually    and 

d/b/a 

Tim's  Amoco 

Tom  Kostal  Ford,  Inc. 

Triangle  Corporation 

John  E.  Schneeberger,  individually  and 

d/b/a  University  Pure  Service  Center 

Wally  C.  Hallberg,  individually  and  d/b/a 

Wallas  Conoco  Service  and  Wallas  Shell 

Wally    S.    Zomerfelt,    individually    and 

d/b/a 

WaUy  Zomerfelt  Conoco 

Warden  Oil  Company 

Washburn  County,  WI 

West  End  Iron  &  Metal 

Wherley  Transfer 

Allen    Youngberg    and    Louis    Pichetti, 

individually 

and  d/b/a  Al  &  Lou's  Service 

Zenith  Spring  Company 

Ziegler,  Inc. 

Zinsmaster  Baking  Company 

Minnesota  Department  of  Transportation 


Great  Lakes  Gas  and  Transmission 
Minnesota  Power  and  Light 
Amoco  Corporation  f/k/a  Standard  Oil  of 
Indiana 

Apco  Oil  Corporation 
Apex  Oil  Company 

Ronald  J.  Bauers,  individually  and  d/b/a 
Bauers'  Shell  Service  Station 
Benedict    B.    Rimolde,    individually   and 
d/b/a  Ben's  Shell  Service 
Bergstrom    Oil,    Inc.    d/b/a    Forestland 
Phillips  66 

"Rocky"  Rocovitis,  individually  and  d/b/a 
Bessemer  Auto  Company 
H.F.   Pfremmer,   individually  and  d/b/a 
Biwabik  Shell 
Blodgett  Chevrolet,  Inc. 
Loren  Bruce,  Jr.,  individually  and  d/b/a 
Bruce  Mobil  Service 

Bud  L.  Thompson,  individually  and  d/b/a 
Bud's  Mileage  Service 
CD.  Haugen,  Inc. 

Chief  Oil  Company,   Inc  d/b/a  Amoco 
Service  Station 

Clark  Oil  and  Refining  Corporation,   a 
Wisconsin  Corporation 
Aug  G.   Garay,   individually  and   d/b/a 
Clark's  Super  100  Service  Stations 
Clyde  Amundson,  individually  and  d/b/a 
Clyde  Amundson  Mobil 
Conwed  Corporation 
Demann  Chevrolet,  Inc. 
Hugo  DeToffel,   individually  and  d/b/a 
DeToffel  Bros.  Garage 
Richard  E.  Hughes,  individually  and  d/b/a 
Dick's  Service  Station 
Mr.  Donald  Cameron,  individually  and 
d/b/a  Don's  Phillips  66 
Dow  Chemical  Corporation 
Leonard  A.  Leger,  individually  and  d/b/a 
DuJuth  Technical  College 
Remus    L.    Cossalter,    individually    and 
d/b/a  Duluth  Heights  Mileage 
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Larson    Companies,    Ltd.    as    owner    of 

Economy  Motors,  fnc.  and  E.M.  Trucks, 

Inc. 

E.L  DuPont  De  Nemours  and  Co. 

Elmer  J.  Jyring,  individually  and  d/b/a 

El's  Service  Station 

Emmett    R.    Thorson,    individually    and 

d/b/a  Emmett's  Standard  Service 

Irvin  C.   Engen,  individually  and  d/b/a 

Engen  &  Sons  Hillside  Royal  and  East  End 

Royal  Service 

Ericks  on  Petroleum  Corporation  d/b/a 

Erickson  Service  Stations 

Ernest  M.  Janckila,  individually  and  d/b/a 

Ernie's  66  Service 

Gerald    Ewer,    individually    and    d/b/a 

Ewers  DX  Service 

McKesson,  Inc.  f/k/a  Foremost  Dairies, 

Inc. 

Frank    D.    Giacomini,    individually    and 

d/b/a  Frank's  Skelly  Service 

Frank  Malchow,  individually  and  d/b/a 

Frank's  66  Service  Station 

Furlong  Shell 

Furlong  Oil  Company 

George  W.  Lucia,  individually  and  d/b/a 

George  Lucia's  Texaco 

George  P.  Bleskan,  individually  and  d/b/a 

George's  Texaco  Auto  Clinic 

Gotta  Motors,  Inc. 

Colleen  T.   Gray  and  William  T.   Gray, 

individually    and    d/b/a    Gray's    Amoco 

Service 

Grover  Motors  Sales,  Inc. 

Halvair,    a    division    of    Halvorson    of 

Duluth,  Inc. 

Allen  D.  Hansen,  individually  and  d/b/a 

Hansen's  Phillips  66  Service 

Harbor  City  Oil  Company 

Herbert   C.    Frederick,    individually   and 

d/b/a  Herb's  Standard  Service 

William  Wivoda,  individually  and  d/b/a 

nibbing  Standard 

Highland  Seventy-Six,  Inc. 


Holiday  Station  Stores,  Inc. 

Holger  A.  Nelson,  individually  and  d/b/a 

Holger  A.  Nelson  Service  Station 

Husky  Oil  Company 

Jacob  A.  Hemmerling,  individually  and 

d/b/a  Jake  HemmerUng  Service  Station 

Hillman  Jacobson,  individually  and  d/b/a 

Jake's  SkeUy 

James  Pappas,  Jr.,  individually  and  d/b/a 

Jim's  Standard  Service 

Jim  Quiel,  individually  and  d/b/a  Jim's 

Auto  Repair  &  Tovwng 

Joseph  G.   McNamara,  individually  and 

d/b/a  Joe's  Standard  Service 

Donald  R.  Bero,  individually  and  d/b/a 

John  Bero  Service  Station 

Kenneth    M.    Larson,    individually    and 

d/b/a  K.M.  Larson  Standard 

Roy  D.  "Buzz"  Kendall,  individually  and 

d/b/a  Kendall's  Union  76 

Kenwood  Texaco  Service 

Melvin  L.  Maki,  individually  and  d/b/a 

Kenwood  Royal  Service 

Kivi  Trucking,  Inc. 

Keith  W.  Johnson,  individually  and  d/b/a 

KJ  Auto  Service 

Donald  B.  Anderson,  Jr.,  individually  and 

d/b/a  Kolquist  Conoco  Service 

Clifford    A.    Kolquist,    individually    and 

d/b/a  Kolquist  Brothers  Mobil 

Ronald    W.    Kolquist,    individually    and 

d/b/a    Kolquist    Brothers    Conoco    Gas 

Station 

Korkki  Aviation,  Inc. 

Krist  Oil  Company  d/b/a  Ed's  Citgo 

Bud     LaBlonde     and     Jim     LaBlonde, 

individually  and  d/b/a  LaBlonde's  Dodge 

Lakehead  Auto  Imports,  Inc. 

Lakehead  Constructors,  Inc. 

Lakeside  Transfer  &  Service,  Inc. 

George  H.  Fisher,  Jr.,  individually  and 

d/b/a  Lakeville  Amoco 

Norman    N.    Litman,    individually    and 

d/b/a  Litman  &  Son 
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Lynn  M.  Hammer,  individually  and  d/b/a 

Lynn's  Standard  Service  Station 

M  &  C  Oil  Company 

Joseph   W.    Mayersak,   individually   and 

d/b/a  Mathisen  Tire  Company,  Inc. 

Max  A.  Singer,  individually  and  d/b/a 

Max's  Mobil  Service  Station 

Warren  Messelt,  individually  and  d/b/a 

Messelt's  Direct  Service 

Midland  Cooperative  Corporation 

Horace    P.    Hargrave,    individually   and 

d/b/a  Mileage  Service  Station 

Miller  &  Holmes,  Inc. 

Mobil  Corporation 

Howard    L.    Norman,    individually    and 

Gleim  W.  Moen,  individually  and  d/b/a 

Moen's  Hawkinson  Tread  Service 

Maurice  Carlsness,  individually  and  d/b/a 

Morrie's  Standard  Service 

Lawrence  R.   Peterson,  individually  and 

d/b/a  Morud's  Standard  Agency 

Milt  R.  Hovey,  individually  and  d/b/a  Mt. 

Royal  Standard  Service 

Murphy  Oil  USA,  Inc. 

Navistar     International     Transportation 

Corporation 

Nitrochem    Energy    Corporation    f/k/a 

Energy  Sciences  &  Consultants,  Inc. 

Fred  V.  Johnson,  individually  and  d/b/a 

Northern  Truck  Stop 

Howard  F.  Berg,  individually  and  d/b/a 

Northland  Service  Station 

Willis   A.    Hutchinson,   individually  and 

d/b/a  Northway  Motors 

Odberg    &    Ryan    Lincoln-Mercury-Saab 

f/k/a  Greysolon  Motors,  Inc.Omtvedt  Oil 

Company 

Evert  H.  Pearson,  individually  and  d/b/a 

Pearson's  Mobil  Service 

El  wood    E.    Bergman,    individually   and 

d/b/a  Pete's  66  Service  Station 

Phillips  Petroleum  Company 


Omer  F.   Prudhomme,   individually  and 

d/b/a  Prudhomme  Service  Garage 

Frank  T.  Zbaracki,  individually  and  d/b/a 

Ramsey  Oil  Company 

River  States  Oil  Company 

Edith  D.  Rogers,  individually  and  d/b/a 

Roger's  Pure  Oils  Service 

Ronald  C.  Sorvig,  individually  and  d/b/a 

Ron's  Dovwitown  Mobil 

Santerre  Service,  Inc. 

Service  OU  Company  of  Duluth 

Howard    G.    Spindler,    individually   and 

d/b/a  Spindler's  Service 

Ted    Carlson,    individually    and    d/b/a 

Standard  Service  Station 

Tempel  Motors,  Inc.  f/k/a  Dokmo  Motors, 

Inc. 

Texaco,  Inc. 

Thilbert  Chevrolet,  Buick  &  Recreational 

Vehicles 

Stillman    E.    Stauber,    individually    and 

d/b/a  Tom's  Mileage  Service  Station 

Transport,  Inc. 

Richard  A.  Turk,  individually  and  d/b/a 

Turk's  Sinclair  Service  Station 

Union  Compressed  Steel  Company 

University  of  Minnesota-Duluth 

Unocal  Corporation 

Verne  D.  Johnson,  Inc. 

Roger  R.  Vine,   individually  and  d/b/a 

Vine  Body  Shop 

Butch    Shulte,    individually    and    d/b/a 

Wallas  Service 

John  A.  Degrio  d/b/a  West  Duluth  Shell 

Service 

Wilcol  Ambulance  Service 

Wilderness  Express,  Inc. 

Williams   Welding   Supply  Company,   a 

Genex     Co.     f/k/a     Williams     Welding 

Odberg-Ryan  Lincoln  Mercury 

Zenith  Dredge  Company 
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Union  Scrap  Iron  &  Metal  Company 


U.S.  West  Communications 

University  of  Minnesota 

Wunder-Klein  Donohue  Co. 

Wiimick  Supply 

Woodlake  Sanitary  Service  Inc. 

Valley  City  Hide  &  Fur 

Wallace  Supply  Co. 

Klein's  Scrap  Iron  &  Metal  Co. 

U.S.  Postal  Service 

Wadena  Hide  &  Fur  Co. 

William  Miller  Metal  Co. 

United  Van  Bus  Delivery  Co. 

V  &  S  Enterprises 

Wallace  Auto  Parts 

Warden  Oil  Co.,  Inc. 

Western  Union 

Willy's  Towring  Service 

Western  Electric  Co. 

Sauk  Center  Farm  Store 

Ray's  Towing 

R  &  S  Automotive 

T  &  O  Auto  Parts 

Tara  Corp.  Industries 

Tennant  Co. 

Ramsey  County 

Rugby  Manufacturing  Co. 

Dick's  Auto  Parts 

Alter  St.  Paul  (Scrap  Iron) 

Freewray  Ford 

Gaylord  Auto 

Boy  Scouts  of  America 

Tvwn  City  Scrap 

Twin  City  Towing 

White  Metal  Co.  Inc. 

Waconia  Sanitation 

State  Wide  Auto  Salvage,  Inc. 

St.  Boni  Ford  Inc. 

St.  Boni  Auto  Co. 

St.  Boni  Farm  Store 

St.  James  Auto  Salvage 

Twin  City  Tire 

Tri-State  Drilling  &  Equip.  Co. 


Transport  International  Pool 

Union  Scrap  Iron  &  Metal 

St.  Of  MN-Dept.  Transportation 

St.  Paul  Park  Auto  Wrecking 

Salvage  Center 

Auto  Truck  Service  Co. 

Hutchinson  Iron  &  Metal 

Acme  Radiator  &  Air  Conditioning 

Hennepin  County  Transportation  Dept. 

Hovde  Service 

A  &  A  Auto  Parts 

Bud's  Auto  Service 

International  Harvester  Co. 

Brandt  Auto  Pans 

Ide  Trucking  Co. 

Ace  Auto  Parts  Co. 

Honeywell  Plaza 

Hall's  Motor  Transit  Co. 

AAA  Towing  Repair 

Hugo  Auto  &  Truck  Parts 

Great  Western  Iron  &  Metal 

American  Can  Co. 

Hilger  Transfer  Inc. 

Amery  Auto  Salvage 

Hollywood  Auto  Pans 

Amery  Fleet  Supply 

Interstate  Battery  System  of  MN 

Bemis  Co.,  Inc. 

Sam  Bloom  Iron  &  Metal 

Soo  Line  Railroad  Co. 

Sherwood  Auto  Parts  Co. 

Sigelman  Steel  &  Salvage 

Weathercraft  Co. 

Tri  State  Machinery  Co. 

Scrapco,  Inc. 

Strege's  Auto  Parts 

Scrap  &  Salvage  Co. 

United  Auto  Parts  Co. 

Super  Value  Stores,  Inc. 

Superior  Iron  Inc. 

Burlington  Northern  Railroad 

John's  Auto  Parts  Inc. 
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Broadway  Tire  Mart 

Jack's  Auto  Parts 

Scherer  Brothers  Lumber  Co. 

Ruff  Auto  Parts  Inc. 

Sleepy  Eye  Salvage  Co. 

Superior  Iron  &  Metal  Co. 

Salvation  Army 

South  Haven  Iron 

United  Parcel  Service 

Firestone  Stores 

Melvin  Worm  Repair 

Milwaukee  Road 

Grafton  Iron  &  Radiator  Shop 

Greg's  Automotive  Service 

Minneapolis  Public  Schools 

Frith  Tovraig  Service 

Midway  Iron  Co. 

Fleet  Supply  &  Machine 

Louisville  Landfill 

Lou  Gershman  Iron  &  Metals 

Fred's  Garage 

Fridley  Auto  Pans 

Mack  Trucks,  Inc. 

Montgomery  Ward  &  Co.,  Inc. 

Genuine  Parts  Co. 

Mankato  Iron  &  Metal  Inc. 

Hibbing  Salvage  &  Supply  Co. 

American  Auto  Parts  Co. 

Moon's  Auto  Supply 

Maple  Plain  Diesel  Service  Inc. 

Adelman  Engine  Rebuilders 

Manders  Diesel  Repair  Inc. 

G  &  G  Industrial  Supply 

Globe  Union  Division 

Minneapolis  Auto  Parts 

Minnesota  Banery  &   Radiator  Gordon 

Iron  &  Metal  Co. 

Minneapolis  Equipment  Co. 

Fleet  Maintenance  Inc. 

Louie's  Auto  Pans  Inc. 

Leder  Brothers  Iron  &  Metal  Co. 

Central  Auto  Pans 

Century-Mercury  Motor  Freight 

Lee's  Trucking 


Ligman,  Steve 

Carl  Bohlander  &  Son  Inc. 

Kopp's  Auto  Pans/Towing 

Call's  Auto  Wrecking 

Krischbaum-Krupp  Metals 

Gibbon  Salvage 

B  &  C  Mobil 

Kelley  Automotive 

Kelly  Auto  Pans  Co. 

Crane  Supply  Co. 

Currey,  Fred 

Leikvoll  Auto  Pans 

Dayton  Rogers  Mfg.  Co. 

Lindsay  Brothers  Co. 

Leo's  Motorcycle  Sales  &  Service  Inc. 

Eiden  Brothers  Hardware 

Edina  Standard  Service 

Larry's  Auto  Body  Supply  Co. 

Delco  Products  Div. 

Lindsey  Brother  Co. 

Lukes  Auto  Pans 

City  of  Miimeapolis 

Crystal  Auto  Pans 

Lindquist  Motors  &  Auto  .^ 

Doc's  Auto  Pans  Inc. 

Antigo  Auto  Pans,  Inc. 

Battery  Service  Co. 

N.  Heimepin  Recycling  &  Transfer 

Flinn's  Iron/Metal  Co. 

Fleetway 

Nott  Company 

Nates  Auto  Pans 

Edward  Kraemer  &  Sons 

NL  Industries,  Inc. 

Owatonna  Scrap  Iron 

Gould,  Inc. 

Olson  Auto  Sales  &  Pans 

One  Stop  Shop 

Starbuck  Iron  Co. 

Gene's  Auto  Repair 

Evans  Seed,  Wood  &  Fur 

Nonhem  Telecom,  Inc. 

Chicago  &  Nonh  Western 

Metropolitan  Transit  Commission 
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Material  Handling  Engineers,  Inc. 

Blue  &  White  Cabs 

Mississippi  Street  Metals 

Consolidated  Freightways 

Metro  Gun  Club 

Northwest  Airlines 

Dick's  Sanitary  Service 

Chuck's  Repair 

M  &  S  RR  Const  &  Maintenance  Co. 

Chrysler  Corp. 

Arcon  Construction  Co.  Inc. 

Ostrom's  Auto  Parts 

Poor  Richard's  Inc. 

American  Iron  &.  Supply  Co. 

Garwood  Twin  Cities 

Pooley's  Scrap  Iron 

Farmers  Union  Co-Op  Oil  Co. 

Parent  Garage  Inc. 

Broadway  Rental  Eqpt.  Co. 

Eagle  Bend  Metals  Co. 

Morris  Auto  Wrecking 

Paulson  Auto  Supply  Co. 


Crookston  Iron  &  Metal 
Paulsons  Auto  Salvage 
Processed  Metals 
French  Lake  Auto  Parts 
Phillips  Fur  &  Wool  Co. 
Barta's  Towing 
Bedco  Manufacturing 
Phillips  Iron/Metal  Inc. 
Allis-Chalmers  Corp. 
Polymetals  Products 
Consolidated  Rail  (Conrail) 
D  &  D  Auto  Wrecking 
Perm  Avenue  Mobile  Service 
Polaris  Industries,  l.P. 
Carpenter,  H.H. 
Pillsbury  Center 
Bloom  Truck  Parts 
Roadway  Express,  Inc. 
Morris  Shrago 
Briggs  Transportation  Co. 
Martin  Bush  Iron  &  Metal 
Al's  Auto  Parts 
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East  Bethel  Landfill 


Sylvester  Brothers  Development  Company  v.  Burlington  Northern  Railroad,  Metal-Matic, 
Inc.,  et  al..  Defendants  and  Third-Party  Plaintiffs,  v.  Abbott  Northwestern  Hospital, 
Moorhead  Machinery  &  Boiler  Company,  et  al.,  Third-Party  Defendants  and  Third-Party 
Plaintiffs,  v.  Curtis  V.  O'Connor,  Et  al.,  Third-Party  Defendants. 

Leo  G.  Stem 
EUchard  D.  Synder 
FEIEDRIKSON  &  BYRON 
Minneapolis,  Miimesota 

Representing  Armature  Re -Winding  Co. 

Douglas  Richard  Rainbow 

Mark  E.  Mulhollam 

Karl  K.  Vanzo 

Maclay  R.  Hyde 

Edwin  Ralph  Holmes 

Erik  T.  Salveson 

GRAY  PLANT  MOOTY  MOOTY  &  BENNETT 

Minneapolis,  Minnesota 

Representing  Bureau  of  Engraving,  Inc. 

Douglas  R.  Rainbow 
Mark  E.  Mulhollam 
HARSTAD  &  RAINBOW 
Minneapolis,  Minnesota 

Representing  Federal-Hoffman,  Inc. 

Mark  R.  Geier 
Felix  M.  Phillips 
PHILLIPS,  GROSS  &  AARON 
Minneapolis,  Minnesota 

Representing  Lewis  Bolt  &  Nut  Co. 

William  A.  Blonigan 
KORBA  &  BLONIGAN 
Minneapolis,  Miimesota 

Representing  fourth  party  defendant  Carl  W.  Olson 

Peter  M.  Banovetz 

GILMORE,  AAFEDT,  FORDE,  ET  AL 

Minneapolis,  Minnesota 
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and 

Timothy  H.  Butler 

HELLER,  EHRMAN,  WHITE  &  MCAULIFF 

Seattle,  Washington 

Representing  Ford  McNutt  Co. 

Virgil  C.  Herrick 

BARNA,  GUZY  &  STEFFEN 

Coon  Rapids,  Minnesota 

Representing  Kurt  Manufacturing 

Mark  Scholle 
SCHOLLE  AND  BEISEL 
Minneapolis,  Minnesota 

Representing  Hansord  Pontiac  Co.,  a/k/a  Downtown  Motors,  Inc. 

Christopher  J.  Dietzen 

LARKIN,  HOFFMAN,  DALY  &  LINDGREN 

Bloomington,  Minnesota 

Representing  Technical  Toolings,  Inc. 

Thomas  Jensen 

LIND,  JENSEN  &  SULLIVAN 

Minneapolis,  Minnesota 

Representing  Sterling  Electric 

George  R.  Serdar 
MESSERLI  &  KRAMER 
Minneapolis,  Minnesota 

Representing  Twin  City  Die  Casting  Co..  International  Harvester  Co.,  n/k/a  Navistar 

International  Transportation  Co.,  and  G  &  T  Trucking 

Keith  J.  Broady 
ABDO  AND  ABDO 
Minneapolis,  Minnesota 

Representing  Container  Services,  Inc. 

James  A.  Stein 

HESSL\N,  MCKASY  &  SODERBERG 
Representing  Dalton  Gear  Co. 
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Paul  G.  Neimann 
MOSS  &  BARNETT 
Minneapolis,  Minnesota 

Representing  Excel  Metal  Finishing  Co. 

David  L.  Kraker 

DAVID  L.  KRAKER  &  ASSOCIATES 

Minneapolis,  Minnesota 

Representing  Park  Printing  Co. 

William  Christopher  Penwell 

Gerald  S.  Duffy 

Kathleen  Ann  Connelly 

SIEGEL  BRILL  GREUPNER  &  DUFFY 

Minneapolis,  Minnesota 

Representing  Champion  Auto  Stores  and  LeRoy  Signs  and  Manufacturing 

John  L.  Greenthal 

Andrew  C.  Rose 

NKON  HWIGRAVE  DEVANS  &  DOYLE 

Albany  and  Rochester,  New  York 

Representing  Eastman  Kodak 

Robert  Edward  Cattanach 

John  Charles  Goodnow 

Susan  Kay  Wiens 

OPPENHEIMER  WOLFF  &  DONNELLY 

Miimeapolis,  Minnesota 

Representing  GAF  Corp. 

John  F.  Angell 

STICH  ANGELL  KREIDLER  &  MUTH 

Minneapolis,  Minnesota 

Representing  Dean  Lutterman  Homes 

Clifford  D.  Bobholz 
David  T.  Coriden 
MENARD,  INC. 
Eau  Claire,  Wisconsin 
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Charles  Nathan  Nauen 
Margaret  H.  Chutich 
OPPERMAN  HEINS  &  PAQUIN 
Minneapolis,  Minnesota 

Representing  US  Gypsum  Co. 

Joseph  G.  Beaton,  Jr. 
Vic's  Auto  Body,  Inc. 
Mound,  Minnesota 

Representing  self 

Byron  E.  Stams,  Jr. 
Carolyn  Veehoff  Holski 
LEONARD  STREET  &  DEINARD 
Minneapolis,  Minnesota 

Representing  American  Linen  &  Supply  Co. 

Daniel  Weldon  Hergott 

Richard  M.  Dahl 

DUNKLEY  BENNETT  &  CHRISTENSEN 

Minneapolis,  Minnesota 

Representing  Commutator  Foundry  Co.,  n/k/a  St.  Paul  Brass  Foundry  Co.  and 

Portec,  Inc. 

Sherry  A.  Enzler 

Special  Assistant  Attorney  General 

Public  Finance  Division 

OFFICE  OF  THE  ATTORNEY  GENERAL 

St.  Paul,  Minnesota 

Representing  Federal  Surplus  Property  Division 

Gary  Maynard  Hansen  and  Dawn  Louise  Gagne 
DOHERTY  RUMBLE  &  BUTLER 

Representing  Sylvester  Brothers  and  third  parties  Richard  ElUngson,  Rory  Ellingson 

and  Edward  &  Vernon  Sylvester 

John  Bernard  Van  De  North,  Jr. 

Douglas  L.  Skor 

Kama  A.  Berg 

BRIGGS  &  MORGAN 

St.  Paul,  Minnesota 

Representing  Burlington  Northern  Railroad,  Maxwell  Communications  Corp.,  Flint 
Ink  Corp.,  Durkee-Atwood  Co.,  The  Pillsbury  Co.,  and  third  parties  Midwest  Printing 
and  Pako  Corp. 
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Gary  Charles  Reiter 

MAHONEY  DOUGHERTY  &  MAHONEY 

Minneapolis,  Minnesota 

Representing  Dealers  Maniifactxiring  Co. 

Stuart  T.  Williams 
David  Bradley  Olsen 
HENSON  &  EFRON 

Representing  H.  B.  Fuller  Co. 

David  Fulton  Hen- 
John  Hugh  Gilmore 

MASLON  EDELMAN  BORMAN  &  BRAND 
Minneapolis,  Minnesota 

Representing  G  &  K  Services,  Inc. 

Robert  L.  Collins 
Delmar  R.  Ehrich 
FAEGRE  &  BENSON 
Minneapolis,  Minnesota 

Representing  Metal-Magic,  Inc.  and  AT&T  Technologies 

Timothy  H.  Butler 

HELLER,  EHRMAN,  WHITE  &  MCAULIFF 

Seattle,  Washington 

Representing  Whittaker  Corp. 

Sarah  D.  Halvorson 
LINDQUIST  &  VENNUM 
Minneapolis,  Minnesota 

Representing  Chicago  and  North  Western  Transportation  Co.  Electric  Machine  Co. 

and  Whittaker  Corp. 

Joe  A.  Walters 
Timothy  J.  Nolan 
O'CONNOR  &  HANNAN 
Minneapolis,  MN 

Representing  FMC  Corp. 
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David  S.  Finch 
Harvey  M.  Sheldon 
Scott  W.  Ammarell 
Carolyn  S.  Hesse 
McDERMOTT  WILL,  EMERY 
Chicago,  Illinois 

Representing  FMC  Corp. 

Rebecca  A.  Comstock 
B.  Andrew  Brown 
Gregory  A.  Fontaine 
DORSEY  &  WHITNEY 
Minneapolis,  Minnesota 

Representing  Acme  Metal  Spinning  Co.,  Fairview  Hospital,  General  Mills,  Inc.,  and 

Scott -Atwater  Foundry  Co. 

Mark  F.  Ten  Eyck 

Larry  Dale  Espel 

POPHAM  HAIK  SCHNOBRICH  &  KAUFMAN 

Minneapolis,  Minnesota 

Representing  The  Glidden  Co.,  Honeywell  Corp.,  Eastman  Kodak  Co.,  Georgia-Pacific 

Corp.,  Moorhead  Machinery  &  Boiler  Co.  and  Jerry  Nelson. 

George  Orlyn  Ludcke 

BEST  &  FLANAGAN  ^ 

Minneapolis,  Minnesota 

Representing  Hawkins  Chemical,  Inc. 

Richard  H.  Krochock 

Robert  Bryan  Jaskov«ak 

RIDER  BENNETT  EGAN  &  ARUNDEL 

Minneapolis,  Minnesota 

Representing  Unitog  Rental  Service  and  Vaughn  Communications,  Inc.,  Paper, 
Calmenson  &  Co.,  Blue  Cross  &  Blue  Shield,  and  The  Flintkote  Co. 

Jerome  G.  Arnold 

UNITED  STATES  ATTORNEY 

District  of  Minnesota 

and 


Mary  Jo  Madigan 

ASSISTANT  UNITED  STATES  ATTORNEY 

Minneapolis,  Minnesota 
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and 
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Richard  B.  Stewart 

ASSISTANT  ATTORNEY  GENERAL 

Environment  and  Natural  Resources  Division 

and 

Martin  F.  McDermott 
US  DEPARTMENT  OF  JUSTICE 
Environmental  Defense  Section 
Washington,  DC 

Representing  the  US  Department  of  the  Army,  the  US  Department  of  Defense  and 

the  United  States  of  America: 

Charlene  W.  Hatcher 
Charles  W.  Hatcher 
MINNESOTA  ATTORNEY  GENERAL 
St.  Paul,  Minnesota 

Glenn  Joel  Olander-Quamme 
SOO  LINE  RAILROAD  COMPANY 
Minneapolis,  Mirmesota 

Representing  Third  Party  Defendants: 

William  A.  Blonigan 
KOREA  &  BLONIGAN 
Miimeapolis,  Minnesota 

Robert  L.  Collins 
Delmar  R.  Ehrich 
FAEGRE  &  BENSON 
Minneapolis,  Minnesota 

Charles  Nathan  Nauen 
Margaret  H.  Chudch 
OPPERMAN,  HEINS  &  PAQUIN 
Minneapolis,  Minnesota 

Virgil  Cyril  Herrick 
HERRICK  &  NEWMAN 
Minneapolis,  Minnesota 
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Susan  Mary  Swift 
Frank  Allen  Dvorak 
MACKALL  CROUNSE  &  MOORE 
Minneapolis,  Minneapolis 

George  R.  Serdar 

PARSINEN  BOWMAN  &  LEVY 

Minneapolis,  Minnesota 

Thomas  J.  Williams 
MILLER  &  WILLL^MS 
Minneapolis,  Minnesota 

Greer  Edwin  Lockhart 
Michael  A.  Klutho 
Bassford  Heckt  Lockhart 
TRUESDELL  &  BRIGGS 
Minneapolis,  Minnesota 

Eric  A.  Nemess 
Joseph  Francis  Lulic 
HANSON  &  LULIC 
Minneapolis,  Minnesota 

William  W.  Thompson 

SCHMIDT  THOMPSON  THOMPSON  JOHNSON  &  MOODY 

Willmar,  Minnesota 

James  Thomas  Martin 
GISLASON  MARTIN  &  VARPNESS 
Edina,  Mirmesota 

Peter  Matthew  Banovetz 

GILMORE  AAFEDT  FORDE  ANDERSON  &  GRAY 

Minneapolis,  Minnesota 
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